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IM the CEMTR^L ADniNISTRATIV/E TRI
,? PRINCIPAL BENCH

' new DELHI

^ L

O.A.No. 1752/90, O.ate of decision. 1 ^

Hon'blt Shri N.U. Krishnan, V/icc-Chairman (a)

Hon'bl® Smt, Lakshmi Suaminathan, Member (3)

Uijay Kumar flasaon,
S/q late Shri Qharam Vir,
R/o RZ-16, Wadanpuri,
West Sagarpur, Neu Dslhi-46»

(Working as UDC in the
Army Headquarter,
miitary Secretariat Branch),
4-C~2 Section, South Block,
Nsu Dslhi-110 on, ... Applicant

Shri
(By Ad vocate^a, K, Aggarual)

versus S

Union of India through
th© Chief Administratiue Officer (Admn,),
l^iinistry of Defence,
•HQ Post Office,
New Delhi-no Oil, Rsspondents

(Shri Ramalingam, Departmental Representative
on behalf of Respondents)

Hon'ble Smt. Lakshmi Suaminathan, Member (3udicial)_7

The applicant, uho is uorking as an Upper

Division Clerk in ths Army Headquarters, is.aggrieved

that his name does not appear in the promotion list

to the grade 'of Assistant published by letter dated

9.1.1990 (Annexur® Ai-,1), His rspresentation against

the non-inclusicn in the promotion list has been

rejected vids letter dated 23,1,1990 (Annexure A-3).

2. Ths brief facts of ths case are that ths
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applicant has been working as U.D.C, from 18.9.1979

and hf^ uas placed at 3,Mo. 41 in the seniority list

of iJ.D.Cs. (Annexure A-4). AD.P.C. has bo.n held

on 22.12.1989 for promoticn to the grade of Assis

tant. The applicant states that the promotion list

(Annexure A-l) contains ths names of all his seniors

from S.Nos, 1 to 40 and juniors from S.Nos, 41 to B5

but his nam® has bean ignored. He states that thsre

uas nothing adverse in his rscord till flay, 1988 as

nothing uas communicated to him. On 2,6.1988, the

following adverse entries mads in his ACR ending

/

Decamber, 1987 have bc«n communicatsd to him J-

1, Para 9 - " Can improuH upon his punctuality",

2, Para 11 - "Has been uarned in writing for
punctuality on one occasion
only,"

He made a representation on the aboue remarks on 29,6,88

\ (Annexure A-s), According to the applicant, his rep

resentation dated 29,6,88 is still pending as no reply

has been receiusd from the competent authority and, hence

relying an the case of Anaoal Kapopr v/. State of Punjab

(Pb.& Hrv.) r1973(1 ) 3LR 9ag_7, the D.P.C, uhils consi

dering his case ' for promotion, could not take notice

of these adverse remarks. He has also relied on another

case Dilio Kumar \/. State of F^adhva Pradesh /~l984(l)3LR 58;

to show that his pending representation dated

, , 29.5,1 983 had also not been
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placed befors th® D^PC at the time of cn nsiderabr^h of

promotion ishich uitiatssthe recommendation of the Pramo^
tion Committse.

The main grounds taken by the learned

counsel for th« applicant are that^-

{l ) Since his appsal/representation

dated 29.6.%g8a was pending, the

adverse entries for 1987 could

not b® taken into account by the

O.P.C, uhesn considering his promo

tion to the post of Assistant;

(2) there uas no supporting material on

the basis of uhich the advsrse remarks

could have been rscorded ; and

(3) that the reprssentation had not been

disposed of within three months accord

ing to the instructions issued by the

Gouernmsnt of India, Ministry of Horns

Affairs.

For the above reasons, ths applicant claims that ths

actiin of ths respondents is arbitrary and illegal^

4 . Tha respondents, in their reply, hava stated

thi the applicant's case for promotion to the grade of

Assistant was considered by th» DPC in D'ecember, 1989,

His ACRs for tha last five ysars i.e. 1984 to 1938

uere considered and he uas gradesd " not yet fit" for

promotion. In para 8 of their reply, thsy have given

ths remarks in the ACRs for the years 1984J to 1983

as follows J-

1984 ,. l/er y Good

1985 Average u/ith adverse remarks
as to punctuali ty».--N'0::t u.-p'to the

mark»He has been advised several tim®s to

H 5 typist uho ,at time^, pro-dues fairly good results. He needs to b® punc
tual in attendance and must attend off'ip^ in
tim® T Has become undonendable because of his

! I n ni mn r, i I i r \/ .^n rl 1 +• p mrni r»n a »»
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1986 ... Good

1987 Avsrage ui th adverse Thers is scope
rsmarks under the for motivation^n
heading of ' Inteslli- keenness and
gence, Knennrass and industry.

Punot^aUty in att.n- unpunctuaj
dance, in his attendant

1988 Good

5. Tha respondents stats that the adverse remarks

in thR ACR fcr th® year; 1935 uas duly conveyed to the

applicant in note dated 28,4.1986 (AnnfsxurR R-l). Th»

a-

aoplicant madfj/raprBSEntation against these adverse
A

remarks, uhi ch iu.as' • duly considered and rejected by

,thf competent authority (Annexur® R-Il), Ragarding

the adverse remarks in the ACR for the year 1987, the

respondsnts have stated that in the first instance

they uers conveyed to the applicant by th® Reporting

Officer himself uhich was not in accordance ui the

DiOP&T's instructions dated 10.4."1989. Therefore, tha

Revieuing Officer, being the appropriate officsr, con

veyed the adverse remarks in the ACR of 1987 to ths

applicant on 7.9,1gasC Annexure R-IIl). In this communi

cation, the applicant uas specifical]y informed that

if ha uishss to submit any representation against the

adverse remarks, he may do so within one month of

the date of rsceipt of the memo. According to them,

the applicant did not fila any reprssentation against
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the adverse remarks conveyed to him on 7.9.1988. In

th9 circumstances, th»y contend that the aoplicant's

statement that his representation dated 29.6,1933

against adverse remarks in the ACR of 1987 uas still

pending and hfence these adverse entries should not

have been taken into consideration for promotion to
is not corre?ct.

the grade of Assistant. Then respondants have relied

on the following judgments, namsly -

(i) C. Raiandaran v. UOI /"'l992(2Q)ATC 787_7

(ii) Statrs of n.adhva Pradesh v. Srikanth
Cha^hek^F7"l 993 (23]TfF377_/

(iii) Krjshan Lai y. 3&K / 1994 {.?.) SL3 54_J7

6, Ua ha\/ffl carefully considered thffi argu^-.-ments of
/

the learned counsel for the applicant, Shri B,K, Aggarual,

and of the departmental reprnsentati \/e, Shri Ramalingam

and Sf5f?n ths records in the case,

''7, So far as the adverse remarks in the ACR of ths

applicant for the? year 1985 is concerned, the same had

been communicated to him and his representation consi

dered and rsjected by thfi competent authority vids

order "dated 14.8,1985, Tha main grievance of the •

ui't'h regard to
applicant is /. his rapresEn tation dated 29.6,1988

against adverse remarks in the ACR of 1987,, .to .uhich

he has not received any communicatijn so far»
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In this representation, ha ha3, inter-ali a, /

allsgsd that the Reporting OTficer yasnot com

petent to urits his '̂ CR as ha was not uorking

under him and that it has not bean properly re-

uiRwed by the competent revieuing officer,

a. The respondsnts haus denisd these avsrnnants

in their reply. In ths Memo, dated 7.3.1988 communi-

eating tht3 remarks in the ACR for the year 1987, the

respondents had not only communicated the adverse

remarks but they had also notf?d that tha applicant

possessed sound hnalth, and fair ints^igence and his

. spaed and aqcuracy in typing are very good. This memo,

has been acknouledqed by the applicant on 7th September,

1988 and he could hav® made any representation h« might

uant • :c : to against the advarse remarks, uhic h h®

failsd. The respondents have admitted that since the

earlier communication of the adverse remarks in the

ACR for th® year 1987 have been conveyad to him by the

Reporting Officer, and not by the Reviewing Officer,on

2,5.1988 (Annexure /\-5), they had subsequently sent
proper

him the/communication dated 7th Si-ptembsr, 1988. '

No doubt,
9. t , the respondents could have indicated in the ilemo.

dated 7.9,1 988 that the earlier communication dated 2.5,
38
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was cancelled but that by itself doss not make the

Memo.dated 7.9,1988 invalid and inopsratius. The

applicant ought to have filad a reply to the later

'flemo.raising any ground he may wish to do regarding

the adverse remarks in the ACR for the year 1987 for

consideration of the competent authority. Having failed

to do,so, he cannot take advantage of his oun

omission^,

10, In the facts and circumstances of the casBj

tha applicant's represantation dated 29,6,1988 does not

survive and it cannot be held that his rsprasantation

was pending at the tinfia when the DP-G mat in Dec8mber,'i989, Tn i-f
light oi^thc-oLhar grounds tal^n by tha aaplia-nt do not ..urwive
Tharafora, the applicant's clai;;, that all the relevant

material, including his pending representation datsd 29.6,1989,

had not been placed before tha DPC is without any

basis and is rejected. Tha DPC has evaluated the service

rscordc on the basis of the documents available before it

and follouing the decision of ths Hon'bla Suprame Court

•in alljL-Iiadh^ia_Prad^^^^^ v. 3rjkanth Chaohakprfhi

Tribunal cannot loolc into the same record and assume ths
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fuinction of tho D.p.C, or cilract proniotion of the

appli. cants

11« In the rsQ'jltj tha applicatir^n fails and

is distiiissed« Ther3 will be no order as to costs,

(Lakshrai Suaminathan)

Member(3)

(i'JsU. Krishnan )

Vice Ci-iairr.ian (A)
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