IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH
NEw DELHI

0.A. No.1751/90
New Oelhi, dated the 27th Dctober, 1994

CORAN
Hon'ble Shri N.V.Krishnan, Vice Chaiman (A)

Hon'ble Smt, Lakshml Swaminathan, Membsr{)

Shri Avinash Kumar Rautiyal,
t/o Cfo 5.P.Mamgan,
307, J& K Pockst,
Dilshad Garden, New Delhi
sev Applicant
(By Advocate Shri A.K, Behera )

V/s

Beputy Commissioner of Police,

" .A0th Bn. D.A.P. Delhi

s o+ Respondent

(By Aduocats Shri Girish Kathpalia )

N

0 RDER (ORA)

(Hon'ble Shoi NeVe Krishnan, Vice Chairman (A))

" The applicant)a constable in the Delhi Police)

has been removed from service by thsﬁrder dated 13.2,1990 of

the respondent i,s, Deputy Commis-ioner of Police, 10 Bn.,0.A.Pe

Dslhi, Appeal preferred against this order to the Additional

Commissioner of Police has been rejected and the penalty
confirmed by the order dated 4.4,1990({page 12 of the paper book)

The applicant has filed this 0A to quash these orders,

2, Respondents have filed a reply contesting.ths

claim, )
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L3 The. charge against fhe.applicantvas that =

WIt is alleged against constable Avinash Kumsr,
11611/DAP that while temporarily posted in
security Unit from this Bn.was deployed for

PSO duty to Shri P,V.Narshimba Rac, Prime
Minister of External Affairs at 9-Moti Lal
Nehru Marg, Mew Lelhi. He resumed his duty

vide DD No, 5 dated 7.6.89 with one 9mm

pistol end 12 livﬁcartridges from the previous
PSO relieved. He was checked by Shri Jagprevesh
Kaushal, Inspector Security and found absent
from duty. An entry to that effect was recorded
vide BD No.63 dated 7.6.89.'E' Block.Security
Lane, New DRelhi. He was searched and found in

- a awkard and drunken condition. He was sent-
for medical examination at Ram Manohar Lohia

-- Hospital, New Delhi, and the opinion of the
doctoxr was obtained vide M.L.C. No.49065 dated
7.6:59+ The doctor opined that he had consumed
alcohal " : :

The Enquiry Officer who enquired intc the matter came

to fhe conclusion that the charge was not proved. He found |
from the evidence of Dr.Vimla Kumar, who was examined as
defence witnest. that thelappliCant had takén some

medicines which contained Alcoh2l which & counteu for

his being taken ill,as a result of which he fell near

the tap.. He also relied on the medical certificate
wherein it is only stated that the applicant smelt of

alcohol but, in regard to other matters like pulse beating,

speech, gait etc. he was found toc be normal.

Ge The disciplinary authority, however, disagreed

with the finding#of the Enquiry Officer in the'foliowing
terms -

" I have carefully gone through the D.E. file and
evidence availsble on record, I disagree with the
findings of the E.C, as the doctor of R.M.L.
Hospital, Delhi who examined the defaylter
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medically clearly stated that the deliquent
had consumed alcohal and was alsc smelling
of the same. The defaulter was carrying a
Govt .Pistol and liwe cartridges when he was
found drunk, in a state of unconscilousness.
pPistol and cartridges were removed from his
person- as he was drunk. This all proves the
guilt of the defaulter. He was enlisted on .
1,2.,1986. A constable who can become
unconscious on duty by consuming alcohol
while armed with a pistol, deserves no
leniency . Moreso, a Const.who has hardly
put four years of service. He woulG be a lia=
bility in the long run. Therefore, I hereby
remove Const.Avinash Kumar No.ll16ll/DnP
from service with immediate effect.®

5. - When the matter came up for final hearing,ine

}earnedAc0unsel for the apblicaﬁt pointed out that,

in accordance with the procedure laid down by rule L6
of the Delhi Police(Punisbmeni and Agpeai) Rules, +98O
a delinquent‘has no opportunity to say anything is

his defence until his defence brief is submitted to:

the Disciplinarygnquiry. A deliqgeét police official
is sefved with a coponf the summary of allegations and
the list of witnesses and documentéQ’He is required

to submit to the ﬁpquiry Officer.a written reply within
7 days in@icatihg whiber he admits the allegations and
if not, whether he wants to pFoduce aﬁy defénce evidence

to refute the allegations against him. He states that in

~ the present case the Enqy.Of?icer merely served the summary-

of gllegatidn and asked him ora=lly as to whe ther he
pleaded guilty to the charges. The applicant, theiéfore;

cra=~lly pleaded not guilty. He did not have any opportdnity

to file any written statement at this Stage,

e
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G- The learned counsel for the applicant points
out that where a major penalty ig to be imposed, Rule
16(xii) (a) requires the Disciplinary authority to give
the accused Officer, free of charge, a copy cf the report

of the Enquiry Officer, togeth.er with brief reasons

.if any, for disagreement with the findings of the

Enquiry Officer. It is,thereafter,that,under Rule L7

a final orderlis passed, after considering the
representation, if any, filed by the Accused Officer.
As this opportunity has not been given tc the applicant.
this vitiates the further proceedings andiherefore,

the order passed by tﬁe disciplinary autﬁority and

the appellate authority should be guashed.

Y The lsarned counsel for the fespondents,
however, supmitted that sub rule(xii) of Rule 16 has been
amended but he has nct been able to produce the rule so
amended,

g- e notice that sub rule(xii) of dule 16 reads

as f0llows ;=

" If the disciplinery authority, having regard
to his findings on the charges, 1s of the
opinion that a major puynishment is to he

awarded he shall;a

(—
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(a) furnish to the accused officer free of charge
a copy of the report of the Eny.Officer
together with brief reasons for disagreement,
if any, with the finding of the E.O.

(b) whether the disciplinary authority is himself
the E.0. a statement of his own findings , and

(c) give him a show cause notice stating the
punishment proposed to b2 awarded to him and
calling upon him to submit within 1% days
such representation as he may wish to make
against the proposed action,

Sub para (c) of thié Tule which requires the disciplinary
authority to give an accused officer a notice to show
cause why the punishment impdsed should not pe ﬁwarded

to him and calling him to file a representation'in

lo U= preposes |
regard his—appropericte punishment is contrary to the

provisions of Atricle 3L1(2) as amehdgd py the 42nd amendment
to the coastitution providing that the penalty may be
imposed on the basis of'evidence'aduucgd auring the
enquiry and that ié shall not be necessary to give such
person any opportunity of any reprasentation on the

penalty imposed. It is for this reaspnj that para ¢

required deletion by amendment.,

9. We are, therefore, satisfied that there is a
vielation of the statutory requirement. Eyen s?/we have

to consider whether this has caused the applicant any
prejudice as observed oy the 3upreme Court in Managing

Dictector ECIL in B.Karunakaran 1993(6) JT (L) - SG -

The disciplinery authority has completely failed to

eveén refer to this defence of the aépplicant. Thel2 has
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been no consideration at all of this plea, Though
the appellats autho?ity makes refersncz to it, he
holds that this plea is not acceptable. No raasons
have been given why the svidence of Dr, Vimla is

-

unacceptable, Thersfore, prsjudice has been caused
!

to the applicant,
104 In the circumstances, we ara not going
into the merits of the cass, We are oi the view

that in the circumstances of the casay the failure

to observe the prescribed procedurs laid down in

para {(a) of sub rule (xii) of Rule 16 of the

Delhi Police{Punishment and Appeal) Rules, 198)

vitiatas the order of the disciplinary authority
which is liable to be quasheds, Ue do so, Consequentially

the order of the Appellats Authority also stands quashed,

11, In the circumstances, the cass is now

remitted to the disciplinary authnrity to continue

the procezding, in accordance with lay as mentioned above,
if he so choses, from the stage reached aftey the

Enquiry Officer's report was received by hime The
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‘report of the Enquiry Officer has already been glven to the

Lot éé.&ﬁfkgh;z oS-

applicantﬁ\Th@refore, in case the proceedings are to be
continued, further action has to be taken in accordance
with para{a) of sub rule(xii) of Rule 16 of Zelhi Police
(pUnishmenﬁ and appeal) Rules, 1980 giving him an

[}
opportunity to show cause why the disciplinary authority
should not disagree with the findings of the Enquiry |

(e

Officer exonerating the applicant -e=s 3n that event}

notice giving such opportunity shall be issued within

threz momths from the date of receipt of this order, failing
which the disciplinary proceediangs shall abate\‘ The applican
shgll be reinstated in service within one month from

the date of receipt of this order. The manner in which the
period from the date of dismissal uptb the date of
reinstatement shall be treated and ﬁhe emclumentis

therefor shall be determined in accordance with law,

10, 0.4, 1s disposed of as above. bii::::;/q
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Member(J) . : Vice Chairman(A)



