P ‘ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINC IPAL BENCH NEW DELHI

O.A. Ne. 1743/1990 Date of Decisien : 3.1.1955

CORAM
Hen'ble Shri N.V., Krishnan, Vice Chairman(A)

Hen'ble Smt.Lakshmi Swaminathan, Member (J)

. Shri Mehabir Singh
s/e Shri Mange Ram,
/e vVillage & P.O. Ladpur,
P.S. Nanglei, Dalhi

< | | ) : ees Applicant

(By Advocate Shri Shanker Raju )
Versus

l. Delhi Administratien
threugh its Chief Secretary,
5,Alipur Read, Delhi-110054

2. The Additional Cemmissicner ‘of Pelice,
(Armed Pelice) Pelice Headquarters,
‘M.5.C. Building, I.P.O.Estate,

So 3. The Deputy Cemmissiener ef Pelice,,
9th Bn.Delhi Armed Pelice (DAP)
Pitempura, Delhi-l110034

Cees Respendents
(By Advecate Shri Jeg' Singh )

ORDER

[fhdq'ble Smt.Lakshmi‘SWaminathan, Member (J) 7

The applicant whe was working as Censtable
(Driver) in the Delhi Pelice was dismissed from

service after holding an departmental enjuiry by

v
Y

the impugned order dated Ll;9-l989(hnn.&.6). His
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sppzal @gainst the dismissal srder was dismissed by

the appzllate srder deted 15-1-1990(Ann.A.8) «nd the

o _ TR oo
revisisn petition filed by the applicant has alse [wiw

dismigsed by the Cemmissicner ¢f Pelice by his erder

dated 23-5-1990 (4nn.a.l0).Hence this OA te quash the
panalty orders and te re-instate him in service.

2, The charge framed against the applicant
readSas follows i
T o..eethat you were detailed for Gevh.,
duty on truck N@.DEG-559Its bring back
the Jawans ef I Bn.D.A.P.froem village
Bharthal. On the Wéy baék te Pitam Pura
Lines, you Cénstable(Driver)_M@habir 54ingh
Ne .L0997/DAP. dreve the vehicle negligently

ant rashly in 3 zigzag menner as per the

~wersien of the staff travelling in the

vehicle and censeguently the Gevt.vehicle

hit the resr side of a taxi (number not

knewn) near Dabri Village, Later on whep

S.I. Ram Pal No.D/5267 came close to you,

tha S.I. feund you under the inflysnce of
the liquer. The dbove said act on the part
#f you ameunﬁs te gress negligence;

- carefessnass, misconduct and deralictiocn
in the discharge of efficials duties and
makes yeouy liable for punishment under‘sectian

’ 21l of Delhi Police Act, 1978, »
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An encuiry wes crdered ¢gainst him uncer
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relovant documants and materiszls on rocords

and af ter giving an epportunity to the dpplisant wo

pruduce DWs in his defencs, vhich however he did i
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produse, came to the conclusion thet the conduct of

the applicant " amsunts to gress negligence, car
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misconduct end dereliction in the discharga of hls
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provzd beyend any reasconable doubt  and recommezad-d
The

him fer departmenta
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after perysal of the Departmental enguiny file
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preci on record and findings of the engruicy officar
paessed the penalty order of dismissal from servies

forthwith,
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for the applicent, end Shri Jeg Singh, learned coynssl
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Shri Shanker Raju has raised the fellswing

grounds egainst the validity of the impugned penalty

order tm

(1)

(2)

(3)

(4)

That this is a case where the findings are
not based on any evidence as there was no

preof adduced in the departmental enguiry

to show that the applicant had driven

the Gevi.Vehicle on 18-10-1988 ™ negligently
and rashly in & zigzag manner." He states
that none ef the staff travelling in the
vehicle had been called te shew that he

had driven the iruck in & zigzag manner.

In the facts of the case since the applicant
is alleged te have driven the Gevi.vehicle
under the influence of lijuer rashly and
negligently in a zigzag manner having

regard te rule 15(2) sf the Delhi Pelice
(Punishment and Appeal) Rules, 1980, ne
criminal case has been registered but
only a departmental enquiry had been

ordered, which is-against this Jyle,

The Enquiry Cfficer had net given any
detailed finding en the charge, thereby
vielating the previsiens of Ryle 16 (ix)

of the Delhi Pelice (Punishment and Appeal)
Rules, 1980,

The punishment eorder dated 11.9.89(Ann .A.6)
passed by the gisciplinary authority has

taken inte accoun:certain past facts
about the applicant being under influence of

liguer end he has referred to him &5 having
enincorrigible type of persen” withoyt
complying with the reyuirements of Bule 10

of the Delhi Pelice(P 8 A ) Rules.
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(%) He has relied @n.the judgment of this

Tribunal in Haribash Mallik v.lCI & Ors

. 1990(2) CAT Cuttak Bench page 268) and
claims that the disciplinery autherity
has taken inte account material which
was not brought on record in the
disciplinary preceeding thereoy maeking

the penalty erder illegal.

(6) The Enquiry Officerts repert dees net
refer to his defence statement. Further
he alleges that the reference mede by the
Enguiry Officer in his repert that the
applicant had pleaded guilty to the
chargas should net be tuken inte account

by the enquiry efficer, and

(7) Relying on the recent decision of the

Supreme Ceurt in Krishean Lal v/s Stats
of J & K (1994 (SCC) (L&S) ( 885) he
alleges that there has been vielatien of
the principle of natural justice inasmuch
as the disciplinary autherity did not give
- him the enguiry of ficers repert thereby
denying him reasonable eppertunity ts show
cause against the propesed punishment.

6. The Respondents have stated that the penally

orders have been igsuéd after holding the departmental

enquiry in accerdance with the rules. The agplicent
“has been &f foerded reasonable oppertunity te,defend'

himself before the final penalty corder wss passed,

\)5” : They hsve stated that since ne criminal case has been
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registered against the applic#ht there was no
guestion of following the preqedgre laid dewn

under rule i5(2) of the Delhi Pelice (Punishment

and Appeal) Ruleé, 1980, We agree with the sub-
missions of the learned counsel fer the ¥e3pondent§
Shfi Jeé Singh that it was in the diSCrgti@n

of the cempetent authority teo decid® yhether
criminal case sheuld be registered and investigated
or a departmental enguiry sheuld be held, and in
this caese there hés been ne vioclgtien cf this

Rule.

Te The Disciplinéry'autherity has passed a
speaking erder, He has noted that the enquiry
efficer had held thatvthe charge against the
defaulter was fully preved be%end aﬁy reasenable
deubt. The disciplinary authority has menticned
that the defauiter is an incerrigible type ef
persen which was based en the facts neted by him
vhen the applicant was given an opportunity fer
persenal hearing befere him in the ordefly room

' fikét en 7-9-89 and again on 8~9—39. He has stated

that he was informed that the applicant ceuld net
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appesr in the orderly reom because he wa&s under the
influence of the liguer en 7-9-8% and again on
8~9~-89 he faun%him under influence of ligquer and it
was in this centext that he has referred to the
applicant as an® incerrigible type of persen.,',
This dees nof necessarily mean that precedure under
rule 10 is attracted bécauée even on the finding

in the departmental enqgiry,he had feund the
applicent guilty ef the charge and totally unfit

fer the police department.

8. Shri Jeg Singh, learned counsel fer the
tricd Lo

respondent has/ distinguished the facts in this case and

these before the Supreme Court in the Krishan Lal cas
(Supra), inasmuch as a persenal hearing had been
gilven te the applicant in thé orderly room by the
disciplinary autherity fe put ferward.his case, so
that there has been ne vielatien of the priﬁciples of

natural justice.

9. We have carefully censidered the arguments ef
beth the learmed counsel and the records in this case,
10. As mentioned sbove, we find that there has heen

ne violstion ef Rulel5(2) ef the Dalhi Pelice (Punishment
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and Appeal) Rules, 1980 since a decision had peen
taken by the competent authority te preceed with the

departmental enguiry in this case.

1l. We find that the enyuiry officer has, ofter
censidering the evidence ef the witnessess who ware
preduced befere him and taking intc account the
statement submitted by the appl%canﬁ, which was alse

discussed in the repert, ceme to the findings that

the charge was preved dgeainst the applicant.Although,

he has mentioned that the defaulter censtable (driver)
had pleaded guilty/f@ the charge, he has made specisl
mentien in his report te the statement made by the
applicant dated 20-7-1989 in his aefence to the charge:
English translation ef which is alse placed con the
recerd). He has mentioned that the defsulter constable
has admitted that he has consumed! Sura' which i: alse
an alcohal due‘te scme stomach up-set which evidence
he has not believed. He has also referred te the
admissicn of the defaulter that he had hit the taxi.
Regarding the allegation cf the defaulter that SI
Ram Pal had taken this action due to some orevious
revenge he has stated this is noqbased en any facts,

Therefore, the allegation of the learned counsel ©er
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the applicant that applicant's deience statement has been

ignored by'the Inguiry Officer is rejected. Iﬁ may alse

be added that the enguiry efficer has,«fter going threugh

the evidendq ¢f the presecution witnesses, including the

evidence mi the Decter ef the Civil Hespital, Rajpur Reuod,
“had

Delhi vhe /exsmined the applicant and P.W. I, SI Rem Pal,

wh§ had giQen s statement thét the smell ef alcehal w;s

:.caming frem the applicant on the basis ef which he had

lodged the complaint vide DD No.l9 sn 18.10.1988 in the
absence of any éefence witness being preduced by the
applicant, come te the cenclusien that tﬁe charge
inc;uding driying_the vehilcls on 18.10.1988 pnder

the influence ;f liquer.was fully prs§ed.<ébgnﬂir

it is taken that the applicant has taken enly the
medicine" Sura," as he claims, we are of the view

that it is highly unlikely that the effect eof the -
medicine weuld have lasted till the medical exsminatien

was done by the Dector. More prebanly he had censumed

\

liquer énd not medicine.
l2. In view of the above, the submissien of the
learned counsel for the epplicant that the penslty srders are

based on ne svidence and is,the refere, serverss is rejected,

The meve fact that there was ne finding of the competent

sutherities that the applicant had driven thz vehicle rashly ;nd

nagligently in & zigzag manner does not invalidate their

specific finding that the chargs agesinst the defaylier was

proved of driving ‘the Gevt.vehicle under the influence of

-

liquer. The fact thst he was under  the
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inf luence of liguor has besn refarred to in the
evidence of PW-4;DI.G.5. Sain of the Civil
Hespital who had examined him snd Pw-l;SI.Ham Fal,
Since the disciplinary authority has agracd

with the findings of the enquiry officer,

there was no need for him to give further deteiled
ressons for arriving at the sanme cenclusion.

Both the orders of the disciplinary authority and
appellate authority are 5peakihg orders giving
reasons for their conclusion in impeosing the
penalty order and rejecting the appeal of the

spplicant, respectively,

13. The judgment in Haribash Mallik v.U0IR Others

(Supra) is alse not relesant to the facts in this case,

The disciplinery authority hae® not pelied en any fact
J o

which was not brought on the recerd of the disciplinary
preceeding ameunting te violation of the principle eof
natural justice. 1In this case the disciplinary
authority has anly made a passing referspnca to the

4 ’ J
spplicant being an incerriginhle type of person having

regard te what happened after the incident enguired

inte, vhen the applicant was required to appsar befere

him in the orderly reom for personal hssring on 7-5-89
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when ‘he vas tgld that he failed to coms because he

w&$ under the influence of ligquer an§ again on B.9.1989,
vhen he ﬁimself found the app;icant under thes influence
@f liguor, He has recorded th#t he fpund the applicant
totally unfit for the police'depaftment and he has

no option but to dismiss the applicent from service

based on the facts and circumstences of the relsvant

record of the Departmental Enquiry. Therefecre, the

Heribash Maflik‘aase is distinguishable,

14. After careful periussl of the records in this

cese, including the depsartmentsl proceeding, we are

satisfied that this is nct a case of no evidence.
Although it is correct that nens cf the presecuytion
witnesses testified to the fact that the applicent had

driven the governmant vehicle on 18.10.1988 in a

o

"zigzag manner" which is one part of the charge,

there is no doubt at all thst the competent suthority

had ample evidénce before it to come to the conclusion that
the ;harg@'that he was under the influence of liguer

is fully vroved. It is wsll settléd layw that the

tribunal cannot enfer iﬁto tbe domain of the

disciplinary suthority to reapprasise evidence or

interfere with the penalty if the conclusion of the
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Inguiry Officer or the competent authcrity is bssed on
evidence even if some of it is found to be irrelevant

or extraneous to the matter(See UOI v.Parmsnanda AIR 1989

SC 1185)

-~

15, The reliance placed by Shri Raju on the

decision of the Supreme Court in Krishan Lel v.J8K (supra)

is that since there hes been non-supply ¢ the En<uiry

, .
officersreport there has been viold@tion of natural
justice., In this case itself reference has been made

to the earlier decision of the Supreme Court in Ménaging

Director, ECIL v.B.Karunakar{ 1993 25 ATC: 704). In
paras 27 to 29 of the Krishan Lal judgment, the
Supreﬁe Court has held as follogs:-

i ’
27. de,therefore, held that the requirement
- mentioned in Section 17(5) of the act
despite being mandatery is one which
cen be walved, If, howegyer, the rew
quirement has not been waived any act
or action in violation of the same would
b2 a nullity. In the present cCase s
the applelant had far from walving the
benefit, asked fer the cepy of the
proceeding despite which the Same
was nol made available, it hss to be
. held that the order of dismissal was
' invalid in law,

28. The aforesaid, however, is not suffi-jent
Lo demand seftiing es1de of the dismissal
order in this proceeding itselT becaysa
what has been stated in SCIL Siss in this
context“gould nonetheless agply, This 1s
tor the reason that violstTonm of nafurael
Justice WAIch wWas dezlt vIER I ThaT c_se,
also renders &n orgsr iovalld despite
which the ConsSIitution BenchH did nct
concede tnal The 6Tder oF aismisesT sassed
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without furnishing copy of the Incuiry Cificer's

- report would be enough to set asice the orcer

Instead , it directed the matter to bs
exsmined as stated in paragraph 3l..........

29, according to us, therefore, the legal
and proper order to be passed in the present
case alse, despite & mendatory provision

" having been violated, is to rejuire the

employer to furnish a copy of the proceeding
and to call upen the High Court to decide
therzafter as to whether non-furnishing of
the copy prejudiced the appellant/petiticner
and the same has made difference to the

; ultimate finding and punishment given, If

this question would be answsred in affirmative,
thz High Court would set aside the dismissal
order by -granting such censequential relisfs
as deemed just end proper." (emphasis added )

In the ECIL case (supra) the Suypreme Court

has ohserved that * the Court/Tribunal should not

mechanically set aside the order of punishment on the

ground thet the report was not furnished as is regrettsbly

being done at present." In the ¢ontext of natural justice

the Supreme Court has observed in the ECIL case as

16.
N ] ‘ i '
g follows =
5

“"The theery of reassnable opportunity and
‘the. principles of natural justice have
been evolved to uphold the rule of law:
and to assist the individusl to véndicate
his just rights. They are not incantations
to be invoked nor rites to be performed on_
dand sundry 0cCa8sSicnsS. Jneiher—in fect

and _circumstances of ecach rase, Whers
therefore,...... n¢ different censeguén:es
would heve follewed, it would be a perversion
ef justice to permit the employae"to resums
duty.... It emounts te rewsrding the dishonest
and the guilty and thus te stretching the
concept of justice to illogical and
exasperation limits. It emounts te an®
unratural expansion of natursl justice.¥®

which itself is antitheticsl to justice,n

(Emphasis added)
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17. The greund Taised by Shri daju has a basis

in Rule 16 (xii)(a) ef the Delhi Pslice (Punishment and

nppe2l) Rules, 1980. The Enguiry Of ficerts Rapert

sheuld have been given if & majer penalty was te

‘pe awsrded. Hewever, this can be waived as stated

in Krishanp Lal's case. In a present case, the

B :

right ts get the Z.0.'s report has been waived by
the applicant as he had net raisel it in appeal.
Therefore, he cannst make ény claim new sn this

greund 3s an after theught.

18. We find that in the facts and circumstances

1

of this case the applicant has h2en glven ampl
eppsrtunity te defend his caese and the applicant has

in no'vay been prejuilced by nenwsupply ef the en-uiry
~ . t o . ’ e - Y
pfficerts repert. ‘e, therefere, de net find that in

the facts of this cese snd keeping in visw the

ohservatiens of the Supreme Ceurt in the cases refarres
to apeve, that there has been infringement af the

principles ef natural justice justifying the set<ing

aside of the penaity order,
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19. In the abeve facts and circumstances of the ceasa

and havihg regard te the aferesaid judgments sf the

Supreme Ceurt, we see ne reason to interfers with the
impugned srders. This application is acserdingly

dispmissed. Ne erder as to costs.
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(Lakshmi Swaminethan)

Mamber(J)
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(N.V. Krishnan)

Vice Chairman (i)




