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IN THE CEKfRAL ADMINISTRATIVE TRIBUNAL

PRI^CIPAL BENCH NEW DELHI

7

0«A. N»» 1743/1990 Date Decision • 3.1.199 5

CORAM

H®n*ble Shri N*V, Krishnan, Vice Chiirm«n(A)

H»n«ble Smt.Lakshmi Swaminathan, W!ember(j)

Shri Mahabir Singh
s/» Shri Mange Ram,
R/« Village 8. P.O. Ladpur,
P,S. Nanglei, Delhi

,.. Applicant

(By Advocate Shri Shanker Raju )

Versus

1. Delhi Adrainistrati@n
through its Chief Secretary,
5,Alipur Read, Dslhi«ii0054

2. The Additional Commissioner ©f jpolice,
(Armed Police) Police Headquarters,

M.S ,0 . Building, I.P,0 .Estate,
New Delhi.

3. The Deputy Commissioner ©f Police,,
9th En.Delhi Armed Police (DAP)
Pitampura, Delhi-.ii0034

Respondents

(By Advocate Shri Jog'Singh )

O' R D £ R

/"Hon'ble Smt.Lakshmi Swaminathan, Member (j) J

The applicant who was wrking as Constable

(Driver) in the Delhi Police was dismissed from

service after holding an departmental enquiry by

the impugned order dated 11-9-1989(Ann.A.6). His
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app«al isqainst ths dismissal order was dismissed by

the rtppsl'late srder dated i5«-i-i990 (Ann.A.8) and the

reyisisn petition filed by the applicant has als©

disraigsed by the Csmmissiener of Pelice by his ©rdsr

dated 23-5-1990 (ann♦a«10) . Hence this OA t» quash the

penalty orders and to re-instate him in servic«.

2. The charge framed against th^ applicant

readSas foilswrs

,that ysu wire detailed for G®vt.

duty on truck I\T0.DEG-559 ts bring back

the Jav/sns af !;< Bn .D.A.P^f rsm village

Bharthal. On the way back t© Pitata Pura

Lines, ysu Constable (Driver) Mahabir S^ngh

N0.1O997/DAP. dreve ths vehicls negligently

and rashly in a zigzag manner as per the

•5?9rsion of th® staff travelling in the

vehicle and censsquently the G»vt*vehicl«

hit ths r«ar side of a taxi (number not

kn©wn) near Dabri Villags. Lat-r ®n when

S.I. Ratn Pal N© .D/5267 came cl©se to y©u.

ths. S.I. f®und you under the influence ®f

the liqu©r. The abovs said act on the part

©f you amounts t® gr®ss negligence,

carelessness, misconduct and deralictlon

in the discharge of ©fficials duties and

makes ysu liable for punishment under'section

21 of Oelhi Police Act, 1978. "
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3. rin enquiry vvwS ordered against him unaf.r

Section 21 ®f the Ds Ihi PqIIcs'--vet, 1978. Tha £riu,uj.ry

Officers report is placed at AnnJi..5. The inquiry

Offir-sr after -^x&rnining the prosecution v.dtnass^ss^

rolovant documonts and motsricis on rc-ords

and sfber giving an opportunity tu ths? applii5«nt oj

pru'juce D.Vs in his defence, vhich h^wevsr he? did

produce, came to tha conclusion thst the ccnduct

the applicant " amounts to gross negligence, csra lss?:.r;:.s"

misconduct and dereliction in the dischurge of his

official duties" and ho found Lh^ charge fully

prov.-^d beyond any reasonablo doubt and recommsndrrd
The

him fcr dcpartmantal .action./ Disciplinary :yuthjrity

aftcr p.=^rusal of the Dapartmsntai enquiry file ^

priiiGf un record and findings of ths eaqnuiry offic.'ir

passed th^ penalty order of dismissal From s^rvici?

forthwith.

hoard Shri Shanksr .laju, 1e^rn-d ccu-sol

for .he applicant, c^ad Shri Jsg dingh, learned counsel

for the respondents At length ijnd perused ths record's,
th;

inc1uding/d3partmsnta1 proceeding filo v.+iich was pr^duc^d ';y

ths re sp Gnde nt s,
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5. Shri 3hanker Fiaju has raised the following

grounds against the validity of the impugned penalty

order:-.

(1) That this is a case vjhere the findings are

not based on any evidence as there was no

proof adduced in the departmental enquiry
to show that the applicant had driven

the G«vt.Vehicle on 18-10-1988 " negligently
and rashly in a zigzag manner." He states

that none ©f the staff travelling in the
vehicle had been called t» show that he

had driven the truck in a zigzag manner.

(2) In the facts ©f the case since the applicant
is alleged t© have driven the Gevt.vehicle
under the influence ©f liquer rashly and •
negligently in a zigzag manner having

regard to rule 15 (2) sf the Delhi Police

(Punishment and Appeal) Rules, 1980, no

criminal case has been registered but

only a departmental enquiry had been
%

©rdersd, which is-against this Rule,

(3) The Enquiry Officer had n©t given any
detailed finding @n the charge, thereby
violating the provisions sf i^ule 16(ix)
of the Delhi P©lice(Punishment and nppeal)
Rules, 1980.

(4) The punishment order dated ii.9.89(.nnn .a.6)
passed by the disciplinary authority has
taken into accountcertain past facts
about the applicant being under influence ©f

liquor ciid he has referred to him as having
an" incorrigible type of person" vathout
complying vdth the requirements cf Ruls io

^ P®lice(p &A )• Rules.
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(5) He has relied on the judgment of this

Tribunal in Haribash Mallik vJJOI & Ors

1990(2) CAT Cuttak Bench page 268) and
claims that the disciplinary authority

has taken int© account material vhich

was not brought on record in the

disciplinary proceeding thereby making

the penalty ®rder illegal.

(6) The Enquiry Officer*s report does not

refer to his defence statement. Further

he alleges that the reference made by the

Enquiry Officer in his report that the

applicant had pleaded guilty to the

charge should not be taken intc account

by the enquiry officer, and

(7), Relying on the recent decision of the

Supreme G«urt in Krishr^an Lai v/s Stat*

of J & K (1994 (see) (L8.S) ( 835) he
alleges that there has been violation of

the principle of natural justice inasmuch

as the disciplinary authority did not give

him the enquiry officer^ repsrt thereby
denying him reasonable opportunity t© show
cause against the propesed punishment.

6. The Respondents have stated that the peaalfy

©rders have been issued after holding the departmental

enquiry in accordance with the rules. The applicant

has been afforded reasonable ©pp@rtunity to .defend

himself befsre the final penalty order was passed.

They have stated that since no criminal case has been
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registered against the applicant there was no

question of foliovdng the procedure laid dovm

under rule 15(2) ©f the Delhi Pelice (Punishment

and Appeal) Rules, 1980, We agree with the sub

missions of the learned counsel for the respondents^

Shri J»g Singh that it was in the discretion

©f the c©fnp8tent authority to decide v-hether

^ criminal case should be registered and investigated

•r a departmental enquiry should be held, and in

this case there has been no violatien of this

Rule.

iL

k

7. The Disciplinary autherity has passed a

speaking ©rder. He has noted that the enquiry

officer had held that the charge against the

defaulter was fully proved beyend any reasenable

d©ubt. The disciplinary authority has mentioned

that the defaulter is an incorrigible type of

person which was based ©n the facts noted by him

vh&n the applicant was given an opportunity for

personal hearing bef©re him in the orderly room

fiirst m 7-9-89 and again on 8-9-89. He has stated

that he was informed that the applicant could not



appear in the orderly reom because he Vvis under the

influence ®f the liqu»r ®n 7-9-89 and again en

8-9-89 he feuncjhim under influence of liquor and it

was in this context,that he has referred to the

applicant as an'* incerrigible type ©f person,".

This dees net necessarily mean that procedure under

rule iO is attracted because even on the finding

in the departmental enquiry, he had found the

applicant guilty ®f the charge and totally unfit

f®r the police department.

8. Shri Jog Singh, learned counsel f&r the

triod to

respondent ha^-distinguish#^ the facts in this case and

these before the Supreme Court in the Krish^n Lai case

(Supra), inasmuch as a persenal hearing had been

given t© the applicant, in the orderly room by the

disciplinary authority t© put f®rward his case, s®

that there has been no violation ©f the principles of

natural justice ♦

9. vVe have carefully considered the arguments ®f

both the learned counsel and the records in this case.

10. As mentioned above, find that there has bee a

violation ®f Ruiei5(2) ©f the Delhi Police (Punishment
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and Appeal) Rules, j,980 since a decision had been

taken by the competent authority t« proceed with the

departmental enquiry in this ease«

11. We find that th® enquiry officer has, after

censidering tht' evidence ®f the witnessess Vifho were

produced bef«re him and taking into account the

statement submitted by the applicant, which v/as als»

discussed in the report, come to the findings that

the charge v/ss proved Against the applicant .Although,

he has mentioned that the defaulter constable (driver)

had pleaded guilty ts> the charge, he has made speciil

mention in his repsrt to the statement made by the

applicant dated 20-7-1989. in his defence to the charge

(English translation ©f vJhich is also placed on the

recerd). He has mentioned that the defaulter constable

has admitted that he has consumed' Sura» which is als»

an alcohal due t® seme stomach up-set which evidence

he has not believed, rte has also referred t© the

admission of the defaulter that he had hit the taxi.

Regarding the allegation of the defaulter that SI

Ram Pal had taken this action due to soms previous

revenge he has stated this is noi based •n any facts.

There£®re, "the allegation ©f the learned counsel i'nti



^ th® iipplicant that applicant's defence statement has been

ignored by the Inquiry Officer is rejected. It may als©

be added that the enquiry officer has,cifter gsing through

the evidence ef the pr«secuti0n v/itnesses, including the

evidence ©f the Dacter ®f the Civil, Hftspital, Rajpur R#ad,
• had

Delhi v.tst/examined the applicant and P.i'V, I, SI Ra® pal,

who had given a statement that the smell ef alcehdl v/as

CQining fr»m the applicant an the basis of which he had

lodged the cemplaint vide DD .19 ®n 18.10.1988 in the •

absence ©f any defence witness being pr^ducet^ by the

applicant, come t® the c»nciusi®n that the charge ^

including driving, the vehilcle •n 18.10.1988 under

the influence liquor .was fully pr»ved. , tuen—if

it is taken that the applicant has tak^n ®nly the

medicine" Sura," as he claims, we are of the view

that it is highly unlikely that the effect «f the '

medicine weuld have la'sta^ till the medical ex5siiinati®n

v;as done by the Dfctor. More probably he had consumed

\

liqutr and nst medicine.

12. In viev/ of the above, the submission sf the

learned counsel for the eppliciint that the penalty orders are

based on no evidence and is,tteref©re^ perverse is rejected.

The mere- fact that there v;as no finding of the competent

authorities that the applicant had driven th-s vehicle rdshly •nd

negligently in a zigzsg manner doss not invalidate their

specific finding that the charge agoinst the defaulter '.-.'as

proved of driving t-he Gsvt .vehicle under the influence ©f.

liquor♦ The fact thst he v;as under the
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influencQ of liquor has bsen refarred to in the

- evidence of PW-4,Dr.G.3. Sain of the Civil

Hospital who had examined him and PW-iSlRam Pal,

Since the disciplinary authority has 8gra«d

v-'ith the findings of the enquiry officer,

there was no need f®r him to give further detailed

reasons for arriving at the same conclusion.

Both the orders of the disciplinary authority ar>d

appellate authority are speaking orders giving

reasons for their conclusion in imposing the

penalty order and rejecting the appeal of the

applicant, respectively.

13. The judgment in Haribash Mallik v.llDiR

(Supra) is also not relevant to the facts in this case.
I

The disciplin%y authority heS notwliad en any fact

Which was not brought on the record of the disciplinary

pr®ceeding amounting t© violation of the principle ef

natural justice. In this case the disciplinary

authority has only made a passing reference to the

applicant being an incorrigible type of person^having

regard to what happened after the incident enquired
I

into, v,hen the applicant was required to appear bef©re

him in the orderly raom for personal hearing ©n 7-9-89
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wh^n he v-as told that hs feiled to corns because he

vss under the influence of liquer and again on 8.9.1989,

v'hfi'n he himself found the applicant under th-s influence

©f liquor. He has recorded thit he found the applicant

totally unfit for the police department and he has

no option but to dismiss the applicant from service

bsssd on the facts and circumstinces of the re.lavant

record of the Departmental Enquiry. Therefore, the

\

Heribash Ma±lik case is distinguishable.

14. After careful perusal of the records in this

ces®, including' the departmental procseding, we are

satisfied that this is not a case of no i^videnc® .

Although it is correct that nona of the prosecution

v/itnesses testified to the fact that the appliccnt had

driven the government vehicle on 18.10.1988 ia a

"zigzag manner" which is one part of the charge,

there is no doubt at all that' the competent authority

had ample evidence before it to come to the conclusion that

the charge that he was under the influence of liquor

is fully proved. It is W0II settled lav/ that the ' '

tribunal cannot snter into the domain of th^

disciplinary authority to reappraise evid«?nce or

interfere with the penalty if the conclusion of the
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Inquiry Officer or the competent authority is bassd on

evidence even if some of it is found to be irrelevant

or'extraneous to the matter (See UOI v.Parmanand^ AIR 1939

SC 1185)

15. The reliance placed by Shri Raju on the

decision of the Supreme Court in Krishan Lei v.J&K (supra)

is that since there has been non-supply cf the En-fuiry
;

of f icers report there has been violation of natural

justice. In this case itself reference has been mad®

to the earlier decision of the Supreme Court in M-anaqing

Director, ECIL v.B»Karunakar ( 1993 25 ATC 7G4), In

paras 27 to 29 of the Krishan Lai judgment, the -•

Supreme Court has held as follows :«

27. We,therefore, held that the requirement
mentioned in Section'17 (5) of t'he ,-vct
despite being mandatory is one which
can be waived. If, hov.-e^«r, the re
quirement ^has not been waived any act
or action in violation of the. same Vv»ould
be a nullity.. In the present case is
the applelant had far from v-aivinq ths
benefit, asked for the copy of the
proceeding despite which the s-me
was not made available, it hss to Hp
held that the order of dismissal was
invalid in law,

28. Therforasald. hov..gTOr. Is nnt. sufti-i.nt
th—JKnTssir-

because'""iJ^JlifSjjeen sifa^d^ m 5CItTiseTiT^TTis
contexl. would nongtheig^^ apply.' I'hit; U

4y?,'; 3gaxt viWin tK'.i+.'T-Jo
—tuSTofrg6ncK""a'i3"iioT—
•2^aH5E3EI3n£2£3£ODn^^^^
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without furnishing copy of the Incuiry Officer's
re port ivouici snougFrxo "set asTae "The of3"ec
Instead' ^"if di'recteni«11erTo be-
examined as stated in paragraph 3i .., -

29. according to us, therefore, ths legal
and proper order to be passed in the present
case also, despite a mandatory provision
having been violated, is to require the
employer, to furnish a copy of the proceeding
and to call upon the High Court to decide
thereafter as to Vuhether non-furnishing of
-the copy prejudiced the appellant/petitioner

' and the same has made difference to the
. ultimate finding and punishment given. If

this question .would be answered in affirmative,
the High Court v.;ould set aside the dismissal
order by granting such .censequential reliefs
as deemed just and proper." (smphssis added )

16. In the HCIL case (supra) the Supreme Court

has observed that " the Court/Tribunal should not

mechanically s©t aside the order of punishment on the

ground that the report was not furnished as is regrettably

b®ing done at present." In the context of natural justice

the Suprerae Court has observed in the ECIL case as

follows:-

"The theery of reasonable opportunity and
•the. principles of natural justice have
been evolved to uphold the rule of law

/ snd. to assist the individual to vfndicate
his just rights. They are not incentat.inn^
to be invoked nor rites" to
all and sundry occas'iohs't'^^e^e'P-Trr~f"T^—
prejudice hes^been-c^secTi^^ the
or not.... has to he con.sIdeYed
and, circumstances^oT "" '

. o ' iT aiTferefrTconsequenceswould have follewed, it would be a perversion
©t justice to permit the erapl©yee"to resume
2ni^+ho* t© rewarding the dishonestand the guilty and thus t© stretching the
concept of justice to illogical and
exasperation limits, it amounts t© an"

expansion of natural justice."
itself is antithetical to justice.'=

(Emphasis added)
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17. The gr©un<^ raiseii by Shri ilaju has a basis

in auls i6(xii)(a) ®f the Delhi P#lice (Punishment and

appeal) Rules, 1980. The Enquiry Officer's Llep^rt

shaui^ have been given if maj©r penalty vas ts

be awarded. H®wever, this can be v.-aived as state'd

in Krishan Lai's'case. In a present case, the

right ts get the 5.0.«s report has been v/aived by

the applicant as he had n®t raised it in appeal.

Therefore, he cann©t make any claim n©vj ©n this

grsuns .53 an after th®ught.

is. W® find that in the facts and. circumstances

©f this case the applicant has bsen given ampls

opportunity te defend his case and the ijpplicant h^3s

in HQ'vfiy been pre-]udiced by nen-supply ,«f the enquiry

©fficer's report, V'Je, therefore, fl© net find that in

the facts of this case and keeping in vis-vj the

obssrvatitsns sf the • Sup •"erne Ceurt in the cases referred

t© as®ve, that there has been infringement «f the

principles @f natural justice justifying the setting

as'iile af the ' pg nai;ty order.
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19. In the above facts and c ire urn stances ©f the case

an€l having regard t® the afare said jucigments ®f the

Supreme C*urt, we see n© reas®n to interfere with the

impugned •rders. This application is acc©rdingly

lismissed. M® «rder as to costs.

(Lakshmi Swaminsthsn) (N.V. Krishnan)

Member (j) Vice Chairman (n)

m


