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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL y
. NEW DELHI S &

e

O.A. No. 1723/90
T.A. No. - 19

SN

DATE OF DECISION 15.2.1991,

Shri Dewan Ram xBetitioneg Applicant

Shri S.C. Luthra, ' -Advocate for the Retiionezis} Applicant
Versus '

Dalhi Admn, & Another Respondent

Smt. Avnish Ahlawat Advocate for the Respondent(s)

CORAM |
The Hon’ble Mr. P+Ke Kartha, Vice-Chairman (Judl.)

The Hon’ble Mr.  0,K, Chakravorty, Administrative Membar,

Whether Reporters of local papers may be allowed to see the Judgement ? 7«./
To be referred to the Reporter or not ? ?{9

I
2.
3. Whether their Lordships wish to see the fair copy of the Judgement / /L
4. Whether it needs to be circulated to other Benches of the Tribunal ?

(Judgement of the Bench delivered by Hon'ble
Mr, D.K. Chakravorty, Administrative Member)

The applicant, whe has worked as a Cook in the
Delhi Police, filed this appl'ication under Saction 19
® of the Administrative Tribunals Act, 1985, praying for
the following r.elief“s:—
(i) to ;quash the impugned order of dismissal
dated 10,8,1989;
(ii) to guash the order paesed by the Appsllate
'A,_utlhority dated 11,12,1989, wharsby the
appeal pr.ef‘arrad by him against ths

impugned order of dismissal was rsjected;
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(iii} to guash the impugnad memo, dated 7.6, HS,
wheraby the Class IV ampioyaes of the
Delhi Police uers raquired -to undergo
~training for a‘pariod of one month;
(iv) to quash the order of suspensions and
(v) to pay back wages to him with all conss-
quential benefits like incraments, etc,
2, The facts of thz case in bhrief are that the
anplicant joined as a Cook in the Oslhi Policm on
26.5. 1550, He is stated to be the President of ths
Delhi Administration Cooks & ‘atermen Union, At the
time of filing of the application, hé had out in about

30 yesars of service,

" 3. On 14,6,1989, the applicant was posted as a

Cook on temporary duty of P,T,S%5,, Jhorodakalan, Nau
ODelhi., It uas ellaged that on that day at about 5,00
.M., he went to Bth 8n, 0.4,P, Complex, Malviya Nagar,
New Delhi and instigated the caokg working there not to
undergo basic trainiﬁg and did notnobey the orders of
his suneriors, . A r¥port ﬁo that effect was antarsd in
the Daily Diary vide Entry No.83 ot 5,35 Pufl. 1t Las
further alleged that the applicant absented himsalf

unauthorisedly from PTS, Jharoda Kalan on 14.6,1589,"

/

b
o> €y e @ P



@

4 Gn 15.,6.1989, the applicant was placed uadar
suspension and a deparimental inquiry‘uas ordored
against him, .The articles of chargs framed against him
Umsre as undgr:-

"irticle-]

That, Cook Shri Diwan Ram, No,16/C

(Undsr suspension) while temporarily pastad
to PTS Jharoda Kalan, New Dalhi came to 8th
Bn.DAPy Complex Malviya Nagar, New Oelhi at
about 5 PM on 14,6,89 and instigated the
Cooks, working in 8th 8n, DAP not to undergo
basic training and did not obay the orders
ofhis superiors, He thereby committed gross
indiscipline and showed lack of dmvotion to
duty. and acted in a manner unbecoming of the
C.CoSe (Conduct) Rulss, 1964,

Article-1I1

That, Cook Shri Diwan Ram, 16/C absanted
himself. unauthorisedly on 14,5,89 from PTS
Jharoda Kalan, New Delhi, He theraby committed
gross indiscipline.and showed lack of devotion
to duty and acted in a manner unbecoming of a
Govt, Servant and violated rulss 3{i) (ii) and
3(i) (iii) of the C.C.S5.(Conduct) Rules, 1964,"

Se The applicant submittad his reply on 26,6,1989,
d?nying_the charges,

6. After holding an inquiry, the raépondents passed

the impugned a;der dated 10.8,1988, wharehy the'punishment
of dismissal ffom service with immediate effect uas imposed
on the applicant, The appeal and revision application
filed by the ;éplicant againét the i@pdgned order of
punishment were also rejected,

7 The applicant has ralsed numerous contaﬁtions.

'Admittadly, a copy of the report submitted by the
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Inquiry DFFi;br was not given to the applicant and

~he was not given an opportunity to make a representation
against the same before the impugned order of dismissal
uag‘baésed. fhis is clear from the following para.
‘contained in’ the impugned order:-

"A copy of this order alenguith a copy o
findings be given to the defaulter Cook Diuvan
Ram No,16/C against hig propsr receipt free of
cost, 'He can file an appoeal azgainst this
order to the Addl, C.P.(A.P.), Delhi within
30 days of its receipt by snclosing therasuith
a copy of this order if he so desirms,"

8. In this contex£, tha learned counsel for the
applicant ralied upon the decision‘of the Full Banch of
this Tribunal in Shri.Prmm Nath K, Sharma Ys, Union of
India & Others, 1988 (3) SLJ 449 (tAT) whersin it uas
held that the Findings of the disciplinary authority

are bad inilaﬁ bsCaUBé the applicant was qot given a
coﬁy of the rﬁpart of the Inqqiry Officer and uas not
heard. and given an opportunity DF'making His represen {a-
tion bsfore arriving at the findings, It was further

' observed that haaring did not mean oral hearing., An
Opportunity'to make a rspresgntation to the disciplinary
authority against the report in uwriting would constituts
hearing and uogld.amount to affording a reasonabio
opportunity to the ;harged oFficer.

9, In Union of India & Others Vs, £, Bashyan, AIR

1988 S,C., 1000, a Division Bench of the Supreme Court
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obsarved that nen-supply of the inguiry report would
constitute vielatien ef principles of natural justics

ang will be tantamsunt te denial of reassnable apport;nity
within the meaning of Article 311 (2) of ths Censtitution.

!

The Suprame Court obsarved that a decision en this point
will affect millisns of empleyees in service and, thers-
fore, tnae ﬁatter needs carsful considuratien in depth.
The matter has, therefore, been rafarred to the Hen'ble
Chief Justice for consideration by a Larger Bench,

10 In @ similar case which arcse bpefore the Frincipal
Bench (Or. Ashok Kumar VYs. Unien of india & Uthers,

‘1990 (1) sL3 (CaT) 593),tne Tribunal has quashed tne
ofder of the disciplinary authority‘and cirscted it te
consider the matter afresh sfter affording the applicent
an opportunity te make a representation in Qriting against
the report of the Inquiry Officer.

11 A similar view hes beén taken in Union of India

Vs, Mohamad Ramzan Khan, 1660 (2) SCALE 1094,

12 In view of the abovs, the impugned order dated
180.6.1969 is net legally sustainable,
13, | Ancﬁher inFirmity in the procecdings is that

none of the looks .who were allsged tmlhaue oeen instigated
by the applicant, were producsd to substantiate tna
charges. Thoée'uho tendeted evidence on behalf gf the

prosecution, were only the Pglice afiicers,
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14, Yet anether infirmity in the preceedings is
that the applicant was not given & reasenable oppertunity
te defend himself by engaging a defence Assistant ef his
cheiceyand the enquiry was keld in undue haste. The
articles of charge were served on the applicent en
27.h.168, The applicant gave his reply te the same en
26.641569. 0On 2B8.6.,1589, the Enpquiry Cfficer and the
Presiding Cfficer uere appeinted. On 3.7.1969, the
Enquiry Officer urete te the applicant cirecting him
te appear befere him on 5.,7.,19&89. He added that he may
take the assistance of any lLovernment ssrvant te present
his cuse except a legal practitiener as previded under
Rule 14 (7) and 8(a) of the C.C.S.(CLA) Rules, 1965.
The applicant wes left with enly -ne'day to nomincte
his defence Assistant and alse te get clearance frem

" the Head ef Uepartment ef the persen concerned. He
could n:t ago this &t such shert netice., five Pus
wers examined en 5.7.1989 and thres on 12.7.1969. The
cress-examination of t'e uitnesses was deferred en
15.7.1989 because ef the nen-zvailability ef the defencs
Assistant (Vide Annexure 13(Celly) pages 31-32 of the
psper-baek). On 12,7.1989, the applicant wurote te tha
Enquiry Officer &s fellows i~

"To defend me in the departmental enquiry
being cenducted by your geedself, I wish te
appeint the undermentiened persen:-

She Gurdeap 5ingh, 5r, Inspecter,

QV// Industrial Sectien,
Leaperative Secisties Departmant
Sansad Marg, New Delhi,

00-00700’




Kinoly appreach the department of the
abeve said persen se that he may be spared
te a@ppear in the OEf to defend me,"

15. Ihe respondents did not accede te his request,
On B.,6.1989, the Enquiry Cfficer submitted his report
and on 10.8.,1589, the discipiinary aufhority passed
the impugned mrdér of dismissal frem service,

16. In Bhagat Ram Vs. State of HeP., KIR 1983 5.(,

) 454 at 458, the Suprame Ceurt has obsarved as fellowsi-

. ' "The prinéipla degucible frem the
~ provision containsd in sub-rule (5} of
.’ Rule 15 upon its true constructien is that

where the department is repressnted by a
Presanting Cfficer, it would be the duty
of the delinquent efficer, mere particularly
where "he is & class 'IV Government servant
whose educatienal equipment is such zs weuld
lasad te an inference that he may not be
avare of technical rules prescribed for
holding inquiry,. that he is entitled teg be
‘defended by enother Government servant of
his cheice, If the Government servant
declined to aveil aof the opportunity, the
: . inguiry would proceed. Bult if the delipn-
quent officer is not informed of his right
and &en everall view of the inquiry shous
. thet the delinquent Gevernment servent was
at a comparative disadvantage compared to
[ the disciplinery authority represented by
the Presenting Cfficer and as in the presant
case, @ superior officer, co=-delinqguent, is
alses represented by an officar of his cheics
to defend him the zbsence ef anyene ts
assist such a Covernment servant belonging
to the lewer echeleons of service would
unless it is shewn that he had not suffered
any prejudice, vitiate the Inguiry."

17 In the instant cese, it would éppear thalt effactive
Cross-examination of the Presscutien witnesses uwas not
possible and thereby prejudice was caussd te the spplicant,

18e Une of the precedural stfeguards te the delinqguent

Qoacaeoo,



Gevernment servant is centeined in Rule 14 (18) of the

CoC.5.(CCA) Rulss, 1965, uhich reads &s under i-

"(18)., The inguiring authority may, aftar
the Governwent servaent cleses his case, and shell
if the Gevernment ssrvant has not examined
himself, gensrally question him aon the circume-
stances appearing against him in the evidence
fdr the purpese eof anabling the Covernmant -
servant to sxplain any circumstances appearing
in the svidence against him,"

H

19, The ébaug procedurs was not. complied with in the
instant casas,

20. In the conspectus of the fects and circumstances
of the cass, we set aside and quash the impugnéd order
daﬁed 10;8.1989, the order of the appellats authority
dated 11.12+1989 and the order of the Revisional
authority dated 5.,4.1990, The respondents are directed
te reinstate the aﬁplicmnt in service immediately. He
will slso be entitled te all consequential pensfits,
ihcluding arrears of pay and allowances from 1081909
till the date of reinstatement,

There will be no erder as to costs,
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Queebett s sy
 (DeKe Chakravérty) - {PuKe Kartha)

Administrative Member Vice=Chairman{Jucl.)




