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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' PRINCIPAL BENCH: NEW DELHI

OCADNBO 1717/90
7

New Delhi, this the [** day of December,1995.

Hon'kle Shri K,Muthukumar, Mamwer (A)
Hon'mle Shri D,C.Verma, Member (J)

Shri Hari Ram
S/o Shri Parbhati
Bookins Clerk
Nerthern Railuay
Patel Nagar '
N Delhi
o .oo.-ADQliCﬂnt
(By Advocate: Shri B.5,.Mainse)

Versus
Union of India : Throush

1. The Gsneral Manaser
Northern Railway
Barodz House
N [ IR Dalhio

2, The Divisional Railway Manaser
Northern Railuay

Bikaner (Rajasthan) .o J.Respondents

(By Advosate: Shri R,L.Dhauan)

ORDER

Hon'kle Shri DaC.Vlrﬁa, Member (3)

Shri Hari Ram was initiaily appointed as a

Gansman on 6.5.1970 sné leter chenged the cadre as A.5.,M

Khallesi and subsequently promogted as Bookina Clerk on

- 1~1-73 has filed this DA with the following main reliefss-

i) to quash the impuaned orders directing tha
respondents to hole the fresh selection after
having correctly assisning thea seniority to

the candidates,

ii) to direct the respondents tc resulsrise the
applicant becsuse he has already put in more

than 5 years service in a satisfactory manner,
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iii) to restrain the respondents from reverting the

applicsnt from class III post tc class IV post,

2. The fact of the applicant having besn appointed
as Ganaman anc¢ after .change of cadre has been promotesd
&8s Booking Clerk on aedhoc kasis is rfot challenged,

~

3. The applicant's case is that he continueed as
Booking Clerk on adhcc Wasis till 1-3-1985 aned thereafter
he was reverted to Cless-IV post on 1-3-1985 but uss
s8ain promoted on adhoc kasis on 14~7-85., The applicant
was not resulgrised thouah he clegred the examinatien

of 1987 and continued on the saiéd post as per Railuay

Boare's circular No. E(NG) I-72/PMI/227 datee 31-40-72

.menticned in para 4,24 of the OA., It has peen slleged

that normally the empnnellgd employees'shouli ke sppointed
seainst the selection posts But in case there is nc smpsnelled
employees gvailzkle and it becomes inavitahlp to make locsl
arrangemenfs, it should ke made as short as possisle bBut

not for more than 3 months, Fer the periceé exceeding

3 months, it should be with the CPO/Additional CPO's specific

sanction.

4, Accoreing to the extant instructions, it is stated,
all cases of adhéc arrgngements which are likely to continue
peyond 3 months must be revieued By the D, R.M, ane if any
adhoc offiﬁiating arrsngaments in hisher sratfes shouls
continue fer more than 6 months, matter must e referred

to the Genaral Manamer, It is submitted that in vieu of
the Railuay Boaf@'sttircular letter No. E~(NG)I~-69/PMI/200
of 4,11.1970 that even if the selasction cannot ke finalised
fer any reasoﬁé, the sfhoc promotses must ke put throush

& sselection ane if they pass the uyritten test and ars
considered suitakle for the selection po;étztzll e

no occesion for replacing them by any junior man selected

leter. Adhoc promotees should not e restained in hisher
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‘posts beyond 6 months unless they have in the meantime

qualified in the post. The further centention of the Lg&
Counsel for the spplicant is that n§ the applicant has not
Bean reverted back aftsr complefién of 18 months he should
Be deemed to have keen iegulariSed on thﬁ post of Booking

Clark.

5. The Ld'Counsel-for the respondentchas submitted that
the applicant failad tg clear the 1987 test and the 1987 test
was actually cancelled subsequently. So the test hels in
1987 cannot !Q made a B sis for selection of the applicant

to hole a selection post of Booking Clsrk,

6. It is seen that the cancellation of the 1987
selection was not challeriaed at any time, It ig alsc seen
that though the referenee tc the Railway Board's Circuler
of 1972 and 1970 (referred to above) has meen made in the
0A, copy of the said tirculars has not been filed By the
applicant, so henefit of any such circular cannot ke siven

to the applicant.

7¢ Unless the required sxamination for selection .to
Class III pqét is cleared no oﬁe can be made resulasr on such
a selection pest, Cdntinuance to ccocupy such a pest fer

a period hgyond 18 month®uwould not sive a right. UWe are
therefore also of tha view that the centéntion that because
the department allowed the épplicant to continue on a selaction.
post on ashoc besis Weyond a pariod of 18 months, the applicant
should be deemmad to havs acquired the post on resuler Basis,
has ne bagis. In our vieuw, therefore, the @ ntention ef the

Ld Counsel on the point has no force.

8. It is seen that in the ysar 1990 another selaction
was held the result of the yritten examination of whichk was
veclared on 4-4-1990 (Annexure A-I to the OA). The name

of fha applicant'is not in this list., The employees named
therein were called for viva vocs. It has been contended
that 15% marks proportionate to the seﬁiority of an employes

is to e adeded with the marks obtainsd in the uwritten
r
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examination and if thereaftsr one eets 60% abd above the
employee mecomes elimible to se called for viva voce. The
arievance is that in the case of the applicant no marks wes
eiven on the Easié of seniority. The responedent's case is
that ne marks for séniority was siven to any of the employees
called for interview. In support of this he has reliesd on
Railway Board's letter No. E(NG) I-B3-PMI<65/(PNM/NFIR) dated
28.1,1988 which is on the subject of 'Selection Posts Written
Examination as past selection pracess-determinatian of elisi-
Bility of intervieu'. The same is reproduced helow:-

"Attention is invited to this Ministry's letter
No., E(NG)I-B3-PMI/6S(PNM/NFIR) dated 5-12-84 on the above
subjsct advising inter slia that 60% of the total of the
marke prescrikbed for written examination and seniority both
should be the kasis for calling candidates for viva-voce test
(interview) instead of 60% of the marks for the uritten
axamination only.

Some of the Railuays have expressed difficulties
in okservine these instructions in selsctien to sensral
and ex-cadre posts, ' :

The matter has been carefully considered by the
Board and it has been decided that the nctionsl marks for

senipority should not ke added for purpose of decidins

elimibility for beineg called for viva-voce test in respect
of the followine catesories of posts:-

i) - Ex=cadre posts where the employees retains
his lien on the parent cadre and seeks
advancement therein,

ii) General posts like Welfare Inspector and
Law Assistant stc, where employees of different
gepartments and catesories are considared sut
after induction they can seek advancemant only
in the new cadre,

(This also dispose off Northern Railuway's
letter No, 831E/63-2 XIII(E-IV) dated 1-0-87)"

9, The sulmission of the Ld Counsel for the Tespon€ent
is that ths Booking Clerks come within the seneral post which
is covered by para~3(ii) of the abovs circular letter and

therefore notional marke for seniority decidine elisikility

for bBeine cslled for viva vece test was not added in the result

declared vide Annexure A-I. Ld Counsel has further demonstpatad

d:gt showing to the list (Annexure A-I) and designation siven

against tha names of the employees called for interview, 1 *

that Group~ D employges of various departmentse
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ware called for viva voce, Lé Counsel for the applicant

has poinfed cut that names of -;; employees of Loco department
is not in the list. Even if it e so the list Annexurs A-I
cannot Be held as in-valid, Railway Boaré's Circular

(Supra) para=3 (ii) only mentiocned "where employess of

‘differsnt separtments and catesories are considered". It
doesn't say‘all departments. The names of various departments
of the Railyays are mentionecd in the Indian Railyay Estaklish-
ment Nan;al Vol=Il, The Ld Counsel for the rsspondent also
produced the list of marks cobtained by various employ=es
"and the sheet of the applicant to show that the applicant
failed to secure the required marks. After considering the
various aspects as discugsed above ys are of the visy that
in the present case it was not necessary for the respondents
to add the marks on the kBasis of seniority for eligibility
for viva voca. Contention of the Ld Counsel for the
apolicant, therefore, is nnt ténabla.
10) One of the reliefs clzimed in the case is to
correctly assisn the seniority to the candidates. Ng
seniority list have been produced sither by the applicant
or by the respondent. In absence of any éuch seniority list
it cannot be ascertained what is the ectual position of
seniority and what position the applicant is entitled to

set, In absence of details on'the point this relief cannot

Be given,

19) Ld Counsel for ths applicant has placed reliance on
paraess on the Full Bench Judesement miven in Jetha Nand and

others Versus Union of India gnd others 1989‘(2) (CaT page—657);

Para=55 of the Judsement is quoted meloy:-

"The simple answer to this is that if he has failad

in the test, he2 is not entitled to bs smslectes
)
// o

A

.6/



-6 -

and consequently not entitled to hold a promotional

post., If a class IV employee who has sat in a selesction

test for promotion to Class III post fails, okviously, he
cannot be appointed to the post which is a selection post.
If he is appointed to the selection post in an sdhoc capacity,
he should set at least three or more opportunities ﬁo sit

in the test. If he passes the test and qualifies in the
slection for promotion, his services should ke resylarises,
How many opportunities in all should ke siven is left to

the discration of the Railway Board. Ue are aware that
depgrtmental examinations are being conducted in the various
Departments for sppointments to the hisher posts anc a
number of opportunitiss are given to the csndidates to pass
the examination, It is only on their passina the examinatién
that they kecome entitléd for hisher gosts, Similarly, for
premotien té a post in Class III, the employee shoule ke
siven a number of opportunities to appeasr and pass the
examination,"

ﬂZ) The Ld Counsel for the respondents has also

relisd on the decision given in Jetha Nané's case.

13 A reading of pars~55 referredhabove shows that

if an employes fails to clear the testZis net entitled to

Be selected and - consequently to hold é promotional pést,
However if a Class-IV employee who has appeared and failed in a
selecticn test qu prometion to the Clgss-III post,uhich

he is already holding?gdhoc capacity, such an employee

Shoule set mtleast three opportunitiss to sit in the test,

Ef such employses passes the test and qualified the selscticn
he can be reaularised . But -+ thet if he failse he is

liskle to ke reverted kack, The Ld Counsel for the applicant
; .
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submits that as the applicant has been holdina a Class-I11
post on adhoc ®asis and has not hiip given three cpportu-
nitiss to clear the selection test/is entitled for the
same.hefore Being revertsd back to = Cléss-IU post., From
fhe records it appears that tus test one in the year 1987
and the other in the year 1590 has keen hals end in koth
the test the applicant failed to qualify. In case 3ré test
has not meen held,the applicant, in view of the akove Full
Bench decision, is entitled to set an opportunity eefore
keing reverted., In the circumstances it is for»thé
respondents to examine the positibn and in case the applicant
hes :. not been given three oppcrtunities to clear the test
he will be zllcowued in the 3rd test kefore keing reverted

Back to Class-IV post,

14 ) The DA was filed in Ausust 1990 and By an intariﬁ
o#der dated 31-8-90, the respondents were directed to call
the applicant for vivs voce test provisionally but not

to declare the result. The note sheet dated 22-10-90
further shows that the Ld Counsel for the responcgents souaht
further clarification and had -stated that the respondent
would not revert the applicant and wanted the resylt of
other candidates to me declared.B another order dated

_ wers
4=1-91 the respondents/directed to keep one post of

Booking Clerk in the promotee quota,for Class-1IV

vacant till the disposal of the 0A and the rasponcents

were further directed not to revert the applicent from

Clsss=ITI post on which he was working on adhoc bacis,
It is thus clear that the applicant is still workina in
the adhoc masis on Class-III post. He will continue to

work thereon on adhoc basis only till he  is: given thirs

—
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opportunity for selection to the Class~III post. In case
the applicant has already Been given three opportunities
and has failed to clear ths same the respondents would

we free to revert the applicant to Class-IV pest. In case

the applicant is selected he will set the benefit floyins

froem it.

45, In view of all discussions made sbous tha

OA is dscided accordinsly and the respondents are directed
o '
to comply the orders as above, No costs.

(D.C,VERMA) -~ (K MUTHUKUMAR )
Memmer (J) . A Member (A)
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