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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Regn.No.1688/1990 Date of decision: 15.11.,19%91,
Shfi Frem Chand . ' e e sApplicent
s,
De lhi Administration & Another + » Jiespondent s
For the Applicant |  ...Shri $,C. Luthra,
‘ Counsel
For the Respondents\’ o s «MrS, Avnish Ahlawat,
Counsel
CORAM:

The Hon-'ble Mr. P.K. Kaftha, Vice Chairman(J)

The Hon'ble Mr. B.N. Dhoundiyal, ‘Administrative Member

1. Whether Reporters of local papers may be allowed
to see the Judgment? ‘j'L’
2. . .To be referred to the Reporters or not? :7:4,';
JUDGMENT

(of the Bench delivered by Hon'ble Mr. P.K. Kartha,
Vice Chalrman(J))

The applicent Qho has worked as a ex~Head
Warder of Centréi Jail, Tihaf, Delhi, filed this
applicétion under Section 19 of the Administrative
Tribunals Act, 1985, praying for the following reliefs:=
(i) To quésh the bfder of removal‘from service of
. the applicant v1de Annexure A=l and A=2 belng iliegal,void
and untenable.

(ii) To quash the order of compulsory retirement passed

by respondent No.2 vide Annexure A3 being illegal, v01d and

untenable, o




- 2 -

(iid) To award all conseguential benefits like
backwages, future increments and promotion etc.

2a The apélication was filed in the Trihunal on
£21.8.1990. On 24.8.1990, the Tribunal passed an interim
order directing the respondents to meintein gtatus guc as
regards the continusnce of the applicanf in Government
accommodation at warter No.C-16, Jail Complex, Tihdr,
New Delhi subject to his liability to pay licence fee

etc. in accordance with the rules. This interim order has

been continued thereafter till the case was heard finally

ahd judgment reserved thereon on 6.11.1991,

3. The facts éf the case in brief are that on
21.5.1987, the applicant was on duty in Ward No.4/2 of
the Central Jail., It is alleged that on that day at
6.30 P.M. when he was on duty, one Vasheer Syed, <n
under-trial tried to escape from Ward No.4/2 by hiding
himself on the differentiai of the truck beltween the
two wheels covering himself by the spare wheel of the
truck. On account of this, the applicant was alleged
to have éerformed his duties in a negligent ﬁann@r. It

was further alleged that he instructed one convict Ramesh

‘Kumar to destroy the Améd Register meant for recording

the entry of the under-trials.
4, The applicant was placed under suspension on 1l.0,
1987, On 21.7.1987, he was served the statement of

Articles of Charges by a memo dated 21,7.1987. The Articl
G-
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of Gharge framec against him reads as followsi=
. " Article 1.

That the Head Warler prem Ghand, while on
duty at 6.30 521,05 .1987 at Ward NO o4 barrack
No.2 was found performing his duty in a negligent
manner which resulted in attempl at escape of one
uft vashker sayeed sfo Pappu Mian. Further more
Head wWarder rrem Chand instructed the .convict
Eamesh Kumar to destroy the Amad Register me ant
for recording the entry of the u/t in ward. Thus
1§ Prem Chand behaved in a manner unbecoming of a
Government gervant and- vehemently violated both
cos{conduct) Rules as well as bPunjab Jail
Man.w-‘ual." ,

B . After hol&ing a departmental anguiry, the Inquiry
Officer came to the conclusion that the negligen&e of the
applicant ﬁas not been proved. te, therefore, acquitted

im of the charge with all benefils. This is clear £rom the
1ast para of the Inquify Report submitted by him.‘

6e | The applicant has st ated that the disciplinary
authority did not supply a copy of the Inquiry. Report to him
‘pefore imposition of the peﬁélty and that he was denied
reasonable opéortunity to make submissions in this behalf.
Te . The disciplihary autﬁority dicsagreeing with the
findings Sf the Inquiry Officer paésed an order on 2542,1988
imposing on the app;icant the penalty of removal from
Govarnment service. The disciplinary authority did not

give any reasons for his disagreement with the findings of the
Inquiry Officer. He, however, observed thaf none of the
Jefence witnesses could rebut the attempted escape on the
part of the under~-trial, Shri Vaéheer Syede.

8o The orders of the disciplinary'authority dated

25.2.1988 were served on the applicant. Curiously enough, th

[x ]

same was recalled on 26.2.1988, The .applicant has stated

that he has kept wi hi i
P w1t2121¢ a photocoponf the sgld order




before returning the original order to the disciplinary
authority. The;eafter on 28,3.1988, the disciplinary
authority again passed &n order removing the applicant from
service,

9. The applicant preferred an appeal to the
appellate authorily on 7.4.1988. The appellate aughority
by its order dated 4,5.1990 reduced the punishment from
removal of service to compulsory retirement. A copy of
this order was forwarded to the applicant along with the

memorandum dated 31,7.1990,

10. The applicant has contended that there are

several irregularities and infirmities in the enguiry
which would vitieste the entire proceedings, The
disciplinary authority did not supply a copy of the
Inquiry Report to him hefore the imposifion of the
penalty., Shri D.D. Kathuria, who vas the incharge of

_ not &
the ward wag/examined as a prosecution witness though
he was @ material witness, It was incumbent on the
disciplinary authority to issue a show cause nctice
to him 25 he had disagreed with the findings of the
Inguiry Officer,
1l. The respondents have stafed in their counter-
affidavit that the penalty of removal from service was
imposed on the spplicant for his dereliction of duties and far
destroying the Government documents. The punishment was

awirded after considering the pres and cons of the case,
C;\\Y//\
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The appellate authority reduced the penalty of removal
from service to compulsory retirement aftér considefing

. the matter. They have, however, admitted that the

Inquiry Keport was given to the applicant only along

with the order of removal from service.

12, We have carefully gone through the records of
the cose and have heard the learned counsel of both
parties. In our opinion, in the event of disagreement
with the report of the Inguiry Officer, it is

obligatory on the parf of the disciplinary authority

to give an opportunity to thé applicant to explain his
case. In Narayana Misra Vs. State of Orissa, 1969,

SiR 657, the Supreme Court has held if the punishing
authority differed from the findings of the Inguiry
Officer and held the official guiltg of charges from which
he was acquitted by the Inéuiry Officer and no notice ox
opportunity was given to the de linquent official ebout the
attitude of the punishing authority, the order would be
ageinst all principles of fair play and natural justice
and would be lisble to be set aside.

13. Another dinfirmity in the disciplinary proceedings
is that the copy of the_Inquiry Officer's Report was made
aQailable to the applicant only along with the impugned
order of removal from servicé. The Supreme Court has held
that a copy of the Inquiry Report must be made availsble

to the Government servant concerned before imposing

penalty and that hgﬂmust be given an opportunity to make
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a repréesentation to the disciplinary authority against
the report in writing (vide Union of India Vs, E.
Bashyan, AIR 1988 SC 1000; Union of India Vs.
Mohammad riamzan Khan, 1990(2)-33AU5 1094). e also
see force in the contention of the applicant that
Shri Kethuria was & materiesl witness and he shculd
have been examined by the proseqution. This was not
done, Non-examination of a material witness would
vitiate disciplinary proceedings(vidé U.P. Ware Housing
CorporationAVS. VeNo Vajpaee,l980(3) SCC 459; Mangal

Singh Vs. Commissioner of HeP., 1975(1) SLE 500).

14, " In the light of the foregoing discussion, we
hold that the applicant is entitled to the relief sought

in the present application. &ccordingly, the impugned
orders of remcval from service passed by the disciplinary
authority on 25.2.1988 and 28.3.1988 and the impugned
appellate order dated 4.5.1990 passed by the appellate
authority are set aside and quashed. The respondents

are directed to reinstate the applicant Qithin a period of
one month from the date of communication of this order,

The applicant would also be entitled to all consequential
benefits including back wages from the date of passing of
the impugned orders of removal from service to his
reinstatement which shall be released to him within a period
of 2 months from the déte of communication of this order,
In addition, he would be entitled to annual increments

and promotion in accordance with the relevant rules.
[
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There will be nc order as
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The interim order passed on 24,3.1990 is hersby made
dabsolute,
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VICE CHAINAN, J)



