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OA-1677/90
30.11.1990

v

FPresent 3 Shri B.B. Raval, counsel Tor the applicant,

Shri K.C. Mittal and Mrs, Raj Kumari Chopra,
~ counsel for the respondents.

e hava heard the arguments of the learned counsel
for both the parties and gone through the documents. Both
the parties’ have filed their pleédings on the meri%s“of

\ the application and with ;heir»cdnsent, the case has been
heard for final orders at the admission stage, in view of
- : the fact that the appllcant iz to reter on superannuatlion
; . a vwmboy - ‘
,today itself, Since prmmamma& issues of facts and law are
*a ! Anvolved in this case, we do not find it feasible to
| | pronounce the_judgément today itself buf in view of
impendihg superannuaﬁion, éhe jngement‘will be pronounced

0
o

on 5.12.1990. 1In view of the short period involved # the
o

o pronouncemenf of the Judgement, we do not find it necassary

to pass any oraers on the interim relief pravyed for, The

f case be listed for orders on 5.12.1990.
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promotions he was confirmed and promoted as an

Assistant we.e.f, 1.5.1985. He asserts that he

1]

'

haa filled up atlestation forms showing his date

of birth as 24.1C.1934 supporied by the matriculstion
Certificate. In support of his contention about the
date of birth being 24.1C.1934, he has produced
photostat copies of the seniority list of L.3.Gs.

-

dated 23.3.1967 (annexure-A 1 ,, copy of seniority

|

st of U.D.Cs. dated LCOth jiarch, L977 at annexgure-a o
and another seniority list dated 9th July, 1984 at,
Annexure - A 3, in all of which ageinst his nane

the date of birth has been shown as 24.10.1934. n

the seniority list of assistants published on L10.1L.198

]

at Annexure-2 4  also his date of birth has been shioun

5]

as 24.10.1934. e was shocked and %aken by surprise

Q.

by the order dated Nil at annexure-i & in which against

+h

his name, the date of birth was shown as L.12.1932 and
? .

date of retirement a

l._l

13}

30 .J..L‘ <1990, Immediately
thereafter on 16.10.1989, he represented (snnexure-a 6}
indicating that his date of birth was 24.10.1934 and
not 1.12.1932 as indicated at annexure-A 5. He also
referred to -the seniority list of assistants in Susport
of his representation. Thereafter the respondents
issued another seniority list of Assistents on 215t
november, 1989 in which ageinst his name, the date of
birth originally recorded as 24,10.1934 was seen to
nave been chenged by manuscript to 1.12.1932 .o ol
Alnexure.- A 7, The respondents in reply to hiis
representation dated léth October, 1989 issued
memorandum dated 3lst October, 1939 [(Annsxure-i )
affiraing that in accordance with the entry in nis
Service Book, his date of birth was 1.12.1932 and not
24.1C.1934. He represented again on 11.6.1990

(Annesure-A 9.) which was rejected by the memorandum

o
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b June, 1990 (Annexurs=p LOj.

h

The ground ¢

‘ o2 : 3 o] ~ o 1 0 .
jection was indiceted =s follows :-

"scoording to the rules, altarsti.n oi date

‘-

of birth of & Sovermuent servant can be wite, with

3

the sanction of the Ministry/Department of the
Ceatral Government, if -
{a} request in tnls regard is wmade within
five years of his entry into Lovernment

rvice.,

1%
¢}

{(b) 1t is clearly established that ¢ genuine
. . s e ooon \
bonst ide mistake had occursd; and

T

{c) the date of birth so alterec would nct
make him eligible to appear in zov

J

scnool or University of Us3G cxamination

in which ne hod appeerzd, or for entry

imto Government service on the aate cn

whilch he first gpp.eared at such examinatisn
or on the date on which he entersu
Government service.,

«

Further, nonmally the requests for alteraticn

L

ot date of birth msle within a year or two of the

date of the superannuation ars not counte narced.
where, however, such requests are not regarcaed as
time-barred, they snould be supported by satisfactory
documentary evidence (such as matriculation or
equivelent certificate and a duly attested exiract

of the date of birth register or baptismal
cevtificate in original) together witn g satizfactory
explanation of the Goverament servant of the
circumstances in which the wrong date of birth has
been recorded ia the office records and tie ertorts

N | 1 [P ‘ o, JOR. o - .2 o0 .
fiade Dy lm TO nave Lhe LeLord aimvaucd correctily.

1004;-.



\\‘\} —

((In view of the above position, you would
appreciate that it would not.be possible %o
alter the date of birth of Shri Sharma at this
belated stage wnen he has hardly 5 months left

for retirement. However, if Shri sharma feels

aggrieved, ne may be asked to submit hils original

matriculation certif;cate alongwith an attested

extract of date of birth register of KID for

furither action at our end.w <0mﬂﬁwaﬁ ~uppleci)

s, Since the applicant had misplaced nis original

matriculation certificate, he issued an édvertisement

in the daily peaper and thereafter asplied to the
Secretary, Madhyamik Shiksha Parishad, Uttar Praaesh,
Allahabad for duplicate matriculation certificate . He
.also submitted to the Pari?had a copy of the U.P. Gazette
dated 3rd October, 1953 in which his roll number and

date of birth as 24.10.1934 andh%i having passed the
examination in third division had been notified. A4
photostat copy of the gazetlte notification Has been
appended by the applicant at Annexure=A 13. The

applicant!s contention is that on the basis of his

correct date of birth as 24.10.1934 as indicated in

the matriculation Certificate, he has the fundamental

right to be retained in service till he attazins the

age of 58 years and the responaents had no right to

‘unlldterally alter the daue of birth to 1.12.1932 af ter

hans ne i ]

b@%fg published his date of blrtn as 24 10.1934 in the

Tk

N 2d

sealority llsggof L.D.Cs., U.D.Cs. and Assistants
between 1967 and 1986, According to him he was not
asking for altering the date of birth, but to maintain the

correct date of birth as accepted by the reSponcents

themselves. He has contcndea that the date of olrtn
mcntloned in the personal File of the applicant as
Lavoratory Attendant also shows his date of birth as
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-

54.,10.1934. riis further argument is thal the
respondents themselves have asked nim to produce

the original asatriculation certificate and he had
slready applied for a duplicate copy which woulc be
produced as and when received from the U.P. Parisnad.

i
3. In the counter-affidavit, the respondentis nave
stated that at the time of the applicant's joining
service, he had declared nis date of birth 1.12.1932
which was entered on the first page of the Service
Book on which he appended his signature twice in
1966 and 1979. The applicant f1as not produced zany
authentic document like matriculation certificate or
the extract from the birth register of the Municipal
Corporation, According to the reSpOnﬂ@ntér ag cannot
chellenge the recorded date of birth at the fag end of
fiis service. They have further indicated that when
the applicant joined the Intelligence Bureau as a
Class-1I¥ employee for which matriculation gualificaticn
was not required, he might not hiave produced thne
matriculation certificate and the date of birth was
recorded as per his declaration and if it was wrong,
he should have produced the matriculation certificate
st that time. He endorsed the recorded date of birth
on the Service Book in 1966 and 1979. According to the
respondents, seniority list is not the PTlmary cocumentary
proot of date of birtn which was circulated to ascertsin
wan
wnetner tbere'%f any mistske in the service particul ars
of the employee. The asplicant was taking advantage of
the typographical mistake in the seniority list., If
ne really felt that the date of birth recorded was wrong,
he should have represented at the time of affixing nis
Signature on the first page of the Service Book in 1979,
The respondents correcﬁed the date of birth in the

Seniorily 1list at Anaexure-a 7 as S00n as the discrepe

’

acy

i.'ééto




in the dete of birth was discoversd. The rsspondents

Conceded. . is repres i f June, 1990
nave sewnasesesd that on his representation of J s

A

at Annexure~A 9, he was asked to submit the original
matriculation certificate alon@yith the attested
extract from the birtn register. According to them,
the applicant took belated action for issue of duplicate
matriculation certificate. They have also indicated
that the gazette notification dated 3.10.1953 shows
the nams df Mahesh Chand Gautam with the datedéf birth
as 24.10.1934 whereas in all Kirgl recorcs ;%LService
Book nis name has been shown as Mshesh Chand Sharma.
The respondents have argued that they have not changed
his date of birth which continues as 1.12.1932. They
have denied thel the cover 6f the Personal File of
the applicant kears the applicant's date of birth
as 24.10.1934. 1In his rejoinder, the applicant has
stated that the entry on the first page of the 3ervice
Book was not in his own hand-writing and nis signatures
on that page were not in coafirmation of the date of
birth being 1.12.1932, This cannot be taken to be
hiis acceptance. He has challs?ged that contrary to
the instructions, the entries were not Te-attestsd or
Tenewed every five years. The spplicant at the time of
filing the rejoinder had already furnished a certified
duplicate matriculation certificate issued on
22nd Getober, 1990 alongwith a number of other documents
in which his father has been stiown as Shri Rem Swaroop
Gautam and the applicant alengwith his three bro thers
‘Bhown as #Mahesh Chand®. He has also produced a
photostat copy of the letter issuyed by E.S.fhansi,
Central Railway addressed to nim as {anesh CGhand
son of late H.35.Gautam to his Karol Bagh address in new
Delhi. He has also produced a photo-copy of notice f rom
the Property Tsx Department of AgTre, Municipal
Corporation addressed to his

brotier and hip name d ag

S
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Mahesn Chand Gautam, son of Shri Ram Swaroop Gsutem and

resident of 25-AshokaPark, Main Rohtak Road, Delhi which

wm W Oﬂ?«moi, A]’?MACA."AM b ore
is also the address glven as thaet of the applicant befor

" e

us. Various other documents have also been shown to
connect the applicant with his father Shri Ram Swarcop
Gautam and to show that the applicent Snri jahesh Chand
Sherma wWas also known as Mghesh Chand or Mehesh Chand Gautaem

son of shri Raem Swaroop Gautam.

4. We have heard the arguments of the learnsd

éounsel for both the pqrtiaé and gone through the documenis
carefully énd we have. also seen the originals of some
of.the documents, the photostat copies of which have

been appended by the applicant with the rejoinder. While
the foundation of the case for the applicant to claim

the date of birth as 24.10.1934 is the duplicate copy of
the matriculation certificate and tals date of birth

shown in the various senlorlty llSLo published by the

re spondents themselves, the respondents' case is founded

on the entry made on the first page of the berv1ce Roll

which has been signed by the applicant once on 3.2.1966 and

again on 27.4. 1979. we have seen the original of this
page also. h |
5. 50 Tar as the Pplicant's case is concerned, the

duplicate copy of the matrlculdtlon Certificate clearly

‘indicates that the oplicanttg date of birth is 24.10.1934

This is endorsed further by the certl¢1 te of marks

i

Obtained by thc'cppllcunt in wnlch also the date of birth

has been shown as 24.16.1934, The U.P.Gaze tte notification
élso indicates tpe Gate of birth gs 24.10.1934 against
the applicant's name at Annexure-g 13, The .L€3pondents,
however, have cnallengea this ev1denue °n the ground that

*e8..,




both in the matriculation ce;tificate as well as in

the gazette notification, the name nas been shown as
nijahesn Chand Gautam" whereas the applicant's name

is "Wiahesh Chand.Sharma". His name is also recorded

in the Service Roll as Mehesh Chand Sharma, his fatheco's
name being recorded aé Shri Ram Swaroop Sharma. The
applicant's piea is {hat Gautam is a branch of the

Brahmin community of Sharmas and both he as well as

. 0% .
his father were being addressed bothniﬁarmas and

Gautems. The learned Counsel for the aspplicant has
produced in original a notice issued by the then Great
Indian peninsula Railway in which the applicant's

father has been shown as Ram Swaroop Geutam son of

Shri Girwar Singh Gauteam. A railway provident fund
statement of accounts of December, 1948 has been shown
in the name of "iir .R.S.Gautem". A Court notice dated
llay, 1952 has been addressed to Bishan Swarobp, Mahesh
Chand, Braham Prakash etc., sons of Shri Ram 3warcop
Gautam. A letter dated 1.6.1963 from 2,3. of Central
Rellway has been addressed to Shri Mahesh Chand, son of
R.5. Gautam. A notice from Agra Municipal Corporation
in respect of House No.24/59 has been aqdrebbed to

Shri pahesh Lnan Sharma of 25-AshokaPark, Rohtak Road, New
Belhi winich address is also the same as that of +the
applicant before us, Agra Corporation's bill in fespect
of the same House No.24/59 has been addressed to

Shri Ram SWarooo, éoh of Shri Girwar blngh A property
tax notlce trom Agra, Municipal Corporation in respect

of the same House No«24/59 has been addressed +o Bishan

Swaroop and Mahesh Ghand G,utam as the successors to

‘0'9000
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the late Shrl Rém Swaroop Geutam. After perusing

these documents in the original, the photostat copies

of which are on the file, we are left with no doubt

in our minu tnat the aposlicant pahest Chand Sharma of

Rontak Road before us is the same person who is also

kKnown as shri Mghesh Chand Gautaﬁ; son of late Shri Ram

Swaroop Gautam. It will be more tnan a miracle if

Tiere will be two differsnt persons of the same name
omd 9 vomdisihevs

as Manesh Chand with two dirferent fathers With the

d‘ ww A 4 v e AP]
Same nName Rdm Swaroophdna living at the same addnp
&

(4

53 at

Rontek Hoad, New Delhi. If the gpplicant had not .

)

been the son of sShri H.5.Cautain, the original of these
documents, some of which are more than 40=ve ars olc,

of Shri R.S.Geutem Shduld not have been zvailable with
the applicant. The Agra ; Wunicipel Corporstion alsoc
should not have sent the notices and bilis of the houge
belonging to Shri Ram Swaroopr to the applicant's address
at Robtek Hoad. The father of Shri Ram $warcop Goutam
Was shri Girwsr Singh Goutam as indicated in the
agreement form of Great Indian Peninsula Railway =nd.

1

the S ame parentage of Shri KRam Swaroop has been shown

(_l-

by the Agra Municipal Corporation in the bill for

fouse No.24/59. e are, therafore, inexorably led to

Fhe - - T . . %Mo.hmb\,%nmcl@\wfwm
the conclusion that it 15 the apzlicant who Passea the

] e 5 . . C %
matriculation examination in 1933 as shown in the U.p

2

Er ey e e PNT A S e . ; !

wazeite notification gt Alnexure~A 13 of 1953, Tnis
& IR P L I S TP . z > b g

dazetle notification apart from anything else conclusivel

shows that npis dete of birth

Copy of the matriculation certificate glso Supports
this date.,

The contention of the learnzd Counsel

the respondents 1s that the applicant obtained the
Aduplicate matriculation Certificate by givi

ng a false
]

e .. .-LQ. P

Ly
Vas 24,10.1934, " The duplicate
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affidavit that he 1s a private businessman, cannot
take away the autnencity of the metriculstion

ertificate 30 far a3 the date of birth is concerned,

relbvehonaalble ) ‘ iy
however, Eé%g?ﬁﬁ%&&&%ﬁié and culpable the applicant’s

conduct in obtalning the certificate may be.

iy

[¢]
0
o

5. Apart from thls the applicant has produced
incontrovertible proof to show that his datz of birth

3%
nad been consisitently shown in the seniority lists of
1967 (Annexure-a 1), 1977 (Anmnexure-A 2), 1984 {~nne e -
A 3) and 1936 [Annexure-A 4) as 24.10.1934 a5 an L.A.G.,
as a U,D.C. and as an Assistant. sven in the seniority
list of Assistants of 1989 at annsxure-i 7, his date
of birth hag\ been originally shown as 24..C.1$34 vhich
had heen written 5ver and changed in hand %% 1.2.1932
and thet also only after the applicant had reprasented
for the correction of his date of birth. In that
context there was no occasion for the applicant tc get

his date of birth corrected between 1967 and 1989,

s
9

Was all along representea o hinm by the respondents

through the seniority 1lists that his date of pirth
288

s
24.10.1934. The ressondents cannot sudcenly and

unilaterally switcn over to ¢ different date of birth
without notice to the arplicant. Now we come to the

foun.aation of the case of the respondents l.e. the entry

of date of birth recordeq on the first page of the

W -,.' - i i ) y - . -
S€IVice Book. 1k have seen the original of this page
b}

and we are not at all impres:ed by the entry made . First

of all tiis entry on which the entire case of the

Iespondents is based, figures on the ficst page of

Wln et o T e Do af o
selvilie Roll" wnich Was meant for as indicated therein
S I

“Inferi g . TS ClLiier +i .
Inferior servancs ctirer than members of the constebul ury
- [ (SRR o) /
| ] Jd
and f those superi j '
tOr Those superior sérvants for whon N6 Service Book

tta-‘lu..




are maintained.® This page seems to have been filled

“up when the applicant joined criginally as Class-Iv

employee. This Service Roll canwst be held’tc\be

valid for employes when he was not required to produce
his matriculation certificate. ThisAformat of Service
Roll is not wvalid for the yrade of L.D.Gs., U.D.Gs. and
Asslistants to which he was aspointed later. It was
reSpondenﬁs! obligation to get the first page of

the 3ervice Book filled up in the proper format.

Thus the entry of/date of birth on thetService Roll’

cannot be taken to be a valid entry in the prescribed

. . ) <., . .2 \
‘format of the first page of the Service Book, The

learned Counsel for the respondents cited a number of
rulings (1987) 3 ATC 102; (1987) 3 ATC 607 to establish
the sanctity of the entry in services record which
remqined dnchallénge& for a long period. These rulings
cannot be applicable to thisg case as the entry of date
of birth is not on proper sg;vice formet and the

respondents themselves had in seniority lists published

‘ pericdically indicated & completely different date of

birth which happens to be the sane as claimed by the

applicant.

7. We cannot accepl the plea of the rfespondents that

entry of date of birth. as 24,10, 1934 in the various
due v
Senlority lists was_ a typogrephical error. The

respondents could not explain the 1ntrlgu1ng feature
of the case that the date of birth in tne sanlorlty list

1nc1cated by typogrdphlcal error as 24.10,1934 Nappens to

be the same date of birth as occurs in the matriculation

cartlflcate and the U.;. Gazette notlflcatlon of 1953 for

. '.l2l. L]
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the applicant. One 1s apt to suspect that between

i b ' was filled up when the
Service Roll which was filled up when

ct
=3
6]

‘ e 1 asom T <@y A nd the seniority
pplicant entered as a Class-IV servant and

[}

l1ists published from 1967 onwards in(iSi?h the date of

birth waes shown as 24.10,1934, there m%?t have been

some service reccrds puepared in which the correct

date of birth as recorded in the matriculation

certificete was entered. The seniority list of L.J.G.

Published in 1967 at Annexure-A L1 specifically mentions

in column-3 against the avplicant that he is a

matriculate. It is possible that before this list was

prepared indicating his date of birth as 24.10.1934,

the applicant had shown the original matriculation

certificate to the respondents on the basis of which

his'educational qualification as also the daté‘of birth

entered in the matriculation certificate were accepted

and entered in the service records wiich untortungiely

have not been produced before us. The learned Counsel
qu;uM ol o

for the respondents could not explain how,thekgffe of

birth of 24.10.1934 got entered in the seniority list

from 1967 onwards. The plea of the respondents thet

having accepted éhe ~recorded date of birth by signing

on the Seryice Roll (which was not the proper format)

in 1966 and 1979, the applicant cannot challenge the

Same at the fag end of his career, is also not acteptable.

The signature by itself cannot be takén to be endorsement

of the date of birtn indicated in the Service Holl. It

Was nis fundamental right tc be retalined in service

like all other Government servants till he attazined the

age of super-amiuation. The exercise of that fundamental

right is based on the entry madeqégkfhe date of birth.

The applicant cannot be pIesumed to have sigped away

YS!
=Je

. . . . : 1
fls right to be retuined 1n Service till Wis actual
, . :

o1 58 years by Simply Signing_on a wrong format of Service

..5.1.3!U¢
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qo0ll. The fundamental right to get his date of
pirth corrected subsists not only till the las
date of his services, but also %f and af
retirement., In sSurinder 5ingh vs. Divisional
Enginesr, Telegraph-1979 SLJ 660, the Allashabad

IHigh Gourt held that the stend teken by the
respondents that the date of birth could not be
corrected at the ég end of tho service was wholly
misconceived. In'R.S.Kalolimath Vs. Stsie of iy sore,
AR 1977 35 1980, the Supreme Couct neld that an
inquiry into the corrsct date of birth can be mede

even atter the employee has mliired. In State of

Orissa vs. Bloapanilie-aIR 1987 & 1269 and s&rjoo
Frasad Vs..General ianager -AIR 1981 3¢ 1481, the

2

supreme Court neld that the paango of date of birth
of an employee involves civil conseguences and such
an oraer to the prejudice of the employes can be
taken only after holding an inguiry and following

the principles of natural justice by giving adequate’
cpportunity to the éleoyee to Set up his defence.,

in Mallela Sreerams murtny and C T} Rangami vVs. Union

of India and Others=1950{1) iLn 264, a full Bench of

olsenadl C
the Tribunal Wedd thet even statutory rulss limiting
ol

the time linit for making alteration of date of birtn
nave 0ot been treated as inviolable by tne Ce ntLﬁl

Sovernment on one hand and by the Gourts and the

Tribunsl on the other. Relying upon another decision

tne Tribunal in AIRN87(Ll) CaT 414, the full Rench
-

in the aforesaid case Touna that Note-5 te Fr~5%6 on

N

iy

)

the besls of which the Tespondents rejected the

I

(0

U
( ]

resentation of the applicant vide the iemorandum

‘..14...



of 15th June, 1970 at Andexure-i LU, does not

take away tne right of a government employes vho

is appointed prior to coming into force of the
said Note to nave his date of birth correctesd.
>t

lar case of shri R.A. Yadav VS. Union

}e

In a sim
of india - 1937 (3} SLJ {page-2:3), it was held

that wnere the asplicant entered service in 1v

|

aNd L£ecorueld wale O Dirth ao 5.7.1929, nis
claim to get it alterea to 11.7.193L on the basis
of certificates including matriculation. certiiic +
co

te
uld not be rejected on the ground that ne asplisd

{

for a chsnge very late. It was held that when there
are sufficient proofs and no rebuttal thermeof, the

o

ct

ate of birth may be altereg.

8. In the context of the facts ang circumstances
and the rulings of the supreme Court, High Courcs

anc the Tribunal, we allow this acplication decliring
thaot the correct date of birtn of the applicunt is
24.1C.1934 and that he is entitled to be reteined in

Servic accordance wWith tihe relevant rules angd

[

J

oy

Oruers on tne basis of this dete of birth, His super~

annuetion on the pasis of +the impugned date of birth

o

Osiely 1.12.1932 is set asice ana the respondents are

Airected to reinstate +the applicant in service with

lmiediate effect o3 1T he had nevar retired on the

buasis of the impugned date of birth. For the oerio

'00,1.5.“




petween nis retirement and
ans 5.12.1990, he should be trzatea as on duty for
hHe

all ourposes. In the circumstances of tne case, there

will be no order as to cost.

(,ﬁ:\' [ _ 5 //’
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