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CENIE AL ADMINISTRATIVE TR IBUNAL
‘ PR INC Ir AL BENCH
NEW DELHI

oA NO. 1643/90
N .

New Delhi, 0 - September , 19%94
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THE HON'BLE Mi. S. R. ADIGE, MEMBER (a)
THE HON*BLE MRS. LAKSHMI SWAMINATH AN , MEMBER (J)

Arjan J. Lalwani,
R/O A=244, Vikaspuri, . _
New Delhi - 110018, | coo Applicant
By Advocate shri R. ¥ Kamal
Versus

L. Unicn of India through

the Enginecer=in-Chief ,

Army Headquarters,

Kashmir House, [Hw P.O.

New Delhi « 110011-
2, TheChief Engineer,

Hg. Western Commard,

Engineers Branch,

Chandi Mandir. HRespondents

By advaxcate Shri M. K. Gupta

CK DER

shri S. R. adige, Member (4) =

In this epplicastion Shri A. J. Lalwani, retired
Suptd. Grade~II (MZS) has impugned the order dated
27.12.1989 (Annex. 4-1) compulscrily retiring him from
Government service which has been upheld in appeal

vide order dated 6.4.1991 (Annex. R-1 to MA~4190/91).

2. From the materials on record it appears that\_the
applicant who joined the M.E.S. aséup‘tdo B/R Gr.-1I
on 30.3.1965 was deputed to the Government of Nigeria
for a pericd of two years w.e.f. £.6.1977 which was
subsequently extended by a year, The applicant was
to re-joln duty on 8.6.1980, but when he did not
report bac-k to duty even till February, 1986, a
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departmenﬁal proceed ing was drawn-up against him vide
order dated 8.2.1986 (Annex. 4=5) for unauthorised
absence. Hé reported back on 25.2.1986 and was teken -
on strength w.e.f. 29.4.1986 after a ¢ lar if icat ion was

"~ obtained that a decision to r-egula;ﬁﬁ/’;is period of
absence would be taken af ter the aépartmental praceedings

were f inalised.

- 3. aAfter serving for a few months,; the applicant
applied for and was granted one day's restricted

leave for 15.9,1986 with permission to prefix 14.9.1986

® (Sunday) and suff ix 16.5.1986 (Gazetted holiday). The
applicant was to resume duty on 17.5.1986, but as he
failed to do so, a telegram was sent‘to‘ him on
30.9.1986 (Ex. P=1) in reply to his own telegram
stating that he had fallen sick and he was direc"cedy to
report to duty forthwith., In reply, the appliCant\
sent a lettér dated‘l4.10;;986 (Ex. P=2) stating that
1 he was still undergcing treatment and it would take
i | a week or so to recover, but he did not specify the
cause of his sickness, nor was any specific request
P made in that letter for grant/extension of leave,
- Meanwhlile, anothér telegram was sent to him on
13.10.1986 (Ex. P=3) directing him to re-join duty
at once which was followed by three more telegrams
dated 11.11.1986, 26.11.1986 and 23.12.1986 (Ex. P=4-6)
directing him to re-join immediately failing which
disc iplinary action would follow, The applicant sent
a telegr'am dated January, 1987 fram which the

Iespondents concluded that he would join duty con

& 16.1.1987, but when he failed to do so 2 letter was
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sent tohim on 22,1.1987 (Ex. P=7) direc{:ing him tc
report to the C.M.O., Civil Hospital, Jaipur for
medical examinatiocn, to substantiste his contentioﬁ

that he was undergeing treatment.

4, _.The applicant neither abided by these instruce-
ticns, 'nor reported back for duty, upon vhich another
departmental pr qceeding was drawn-up against him on
7.3.,1987 (Annex. R=I to the Counter) for unauthorised
and wilful absence from duty w.e.f. 17.5.1986, The
earlier departmental inquiry for failing to report
back after ccmpleti.cr.i of his tenure with the Niger ian

Government was not pursued.

5. Inhis reply dated 19.3.1987 (Annex. 4-8) the
applicant admitted receiving the memo dated 7.3.1987
and stated that he would like to submit his f irst-hand
reply as he did not feel there was any justification
for submitting a deferce statement as h.vé did not agree
tC the charges framed against him. - Furthermare, he
suggested that the respondents were #well aware of his
leave on medical grounds® for which he was undergoi.né
treatment, and added that he would like to be heard
in person ‘as soon as he was fit. No menticn was made
of the ilimess from which he claimed he was suf fer ing
nor to the respondents® earlier directive to rep.e‘rt
to the C.MG. , Jaipur for medical examinaticn.
28.8.1987 was fixed for the inquiry and summons were
sent to the applicant at his address in Jaipur
directing him to appear on that dateﬁ. but the

prccess servor returned the summons with the remark

‘that the individual was not available at that address.,
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A fresh registered 4/D letter was sent to the applicant
at his permanent address at his yillage as per his
service record directing him tc appear on 28.8,1987,
but the same was also returneld bac k with the remark
that the applicant was not available at that address
either. Thereafter, a public notice was issued in

tho leasding newspapers on 29.10,1987 directing the
applicant to appear before the inquiry officer on
10.11.1987 failing which the inquiry would be helgd

ex parte againé‘t him, but he did not respond to that
/either, Thereupon, the I.G. submitted hié f ind ings on
30.1.1988 (doguments at‘tached to Annex. A=1) holding
that the applicant had wilfully absented himself from
duty wea.f, l?o9°1986 without any eommunication {0 the
department and thereby had failed to ma in__’cai'nv absolute
devotion to duty and was #bluffing the department®.
mce@ting the I1.0.'s report, the disciplinary authority
passed the :i.mpt.xgr':ed~ penalty order dated 27.,12.1988
compulsorily retiring the applicant from service

which was upheld in the appellate arder dated 6,4.1991,

6. The first ground taken by the applicant is that
the inquiry was violative of the principles of natursl
justice and Art. 14 of the Constitution, being ex parte
and based on no ev;demeo The inquiry had to be
conducted ex parte wwing to the applicant?s failure
to participate and the evidence was the applicant’s
own absence in spite of numerous ¢ammunications to
re-join duty and directive to get himself medically.
examined by the C.M.O., Jaippr.~ to substantiate his
claim that he was in fac‘t too ill to joiﬁ and was
receiving treatment. - This ground, therefore, has nao

force.
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7. ~'1"1’1@ next ground taken is that the chargesheet is
illegal and. void because it did not contain the
statement of imputation of misconduct in suppart of
the articles of chafge, or the lists of witnesses and
documents to support the charge. 1In view of the
contents of Annéxure R-I attached 1o the respondents®

reply,'this ground has no force,

8. The third ground is that the memo of charge's is
biased because it states that the applicant was not
merely absent from duty, but ‘*wilfully' abseat. Thé
applicant did not p;Oduce any materials before the
respondents before the charges were framed, to
satisfy them that he was absent due to reasons beyond
his control, and hence, it cannot be said that the uss
of the word *wilfully® was actuated by bias. This

ground also fails,

9. The next ground taken is that the I.0. relied

on the presenting officer®s statement in suppart of

the charges.:, but his statement was not recorded nar
aﬁthen*‘ci,cated by witnesses. It is alleged that the
inquiry is vitiated because no witnesses were listed

on the evidence of whom the charges were to be sustained
and in that circumstarce, the examination of the
presenting Off icer was illeg‘al. This ground also has .

no farce and does not vitiate the ingquiry, because the

. presenting officer was not examined as a witness but

was only asked to present the case against the spplicant
which he did, and he produced certified true copies of
the various communications sent to the applicant in

suppart of the charge that the applicant had absented
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himself from duty wee.fe 17.9.1986 in spite of several
directives to him tof‘:e-sj oin duty or get himself

med ic ally examined by the C.M.0U. , Jaipur t0 substantiate

his claim that he was unwell and was being treated,

as also the clear warning that he would face disciplinary

action if he falled to abide by these directions.

10. The next ground taken by the applica.nt is that the
disciplinary authority did not g-o through the defence
statement submitted by the spplicant. The applicant
has failed to furnish any mater ials to establish this

gr ound.

11. The next ground taken is that the C ommander wacks
Engineer (CWE) was not competent to appoint the I1.0.
This is negat ived by Rule 13{2) C.C.S. (C.C.A.) Rules,
as pointed out by the respondents in their reply which
has not been rebutted by the applicant in his rejoinder.

Hence, this ground fails.

12. Similarly, the grounds taken that the words
stactfully bluffing the department® used by the I.0.

in his report; no oral or dwumentary evidence being
cited under assessment of evidence; no re:asons" being'
given in support of the findings; use of the words
®fresh inquiry® in the chargesheget where no earlier
inquiry was held; and failure t0 record the applicant®s
absence in the i.nquirty, are suf ficient to vitiate the
inquiry, have to be .fej ected. It must be remembered
that it is not the form but the subsiance of the inquiry
which has to be seen, and particularly wlhether,_ the

charged of ficial received a fair trial. The applicant
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cannot deny that he was absent from duty from 17.9.3

till the actual date of the inquiry. His only defemce is
(il onif ™ ‘ :

that he wasl/\‘chcgreby unable to attend either his duty
or the inquiry., How.ever, there is no reference to any
leave application being ma/de by the applicant at any

Iy fprresme 3 .
staga, spec ifying the causef of the illness, and the
periocd of leave sought, supported by a proper medical
certif icate, Furthermore, mere submission of a leave 1
application even if supported by medical certificate, ‘
was not by itself sufficient to allow the applicant to
remain absent from duty in anticipation of sanction of
leave. For a Governmarﬁt. servant, leave is no% a right,
but a privilege which has to be sanctidned by the
'c ompetant author ity and merely on the strength of a
leave aoplication, the grant of leave cannot be assumed-
in anticipation of s_anction. In the present case,
there is not even a whisper that any leave application
was submitted by the appliéént. Herce, this ground

alsc fails.

13. Another ground taken is that the non-supply of the
inquiry report has vitiated the inquiry. 1In this
éonnecticn, in Managing Director, ECIL, Hyderabad &
Ors. vs. B. Karunakar & Ors. : (1993) 25 4IC 704 3,
the Hon?ble Supreme Court has directed that the rule
laid down in Mchd. Ramzan Khan's case ((1991) 1 9C 588)
on ‘20.11.1990 that non-furnishing of a copy o the |

inquiry officer's report to the delinquent enmp Lloyae

~renders the final order passed by the author i1ty agairst

the delinquent void, has only prospective effect, and

as the penalty order was passed on 27.12,1988, much

bef ore the dec isicn dated 2O.All..L9% in~Ramzan Khants

case, this ground also fails.
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14, another ground taken is that the penalty of
compulsory retirement and treatment of the pericd of
absence as unauthorised are 'tv§0 punishments for the
same mi#conduct, which is bad in law., This argument
also has no fdfce, because the punishment in fact

is on_ly one, that is, of compulsory retirement. That
order 'merely clarif ies how the pericd of unauthorised

absence would be treated. /

) 15, although no such ground has been taken anyvhere
in the pleadings,' aad for that reason it is open to us
' to reject the same summar ily, we would advert tc the
o M gluring kdnrf
argument advarced by the applicant's counsel shri Kdmalg
that the proceedings were vitiated beé ause of the.
inquiry officer's faillure to adjourn the cese under
'Kule 14 (l1) CCA (CCS) Rules after the presenting
of ficer had producved evidence to prove the articles
of charge, to enable the applicant to'prepare his
defence. Shri Kamal asserted that the word Yshall?
occuring bef ore the words ®adj curn the case', makes
this adj ournment mandatory and the failure tc abide
by this'mand’ator.y directicn vitiates the entire
L 4 proceedings., In keeping with the principles of _natﬁral
" jusiice, the purpose of this sub-rule is to give the
charged 'officia’l an cpporiunity to inspect the documents

which will be used against him, submit his list of

defénce witnesses, and call for any daocuments which
are in the Govermment®s possession, not ment icned

in the list of documents tc be usevc'! against him, to
enable him to defend his case., In other words, this

1
’ ‘ | sub-rule gives full cpportunity to the charged official
' | /‘}A for preparing and presenting his defence. 1In the

present case, however, despite every cportunity being

\

j \ o
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given to the gpplicant to come forwérd and plead his
aefence, including registered letters and even a
public notice, the applicant not ohl.y failed to put
forward any defemce, but even failed to appear. He
is on record as stating that he did not feel there
wa/.;’ any justif ication in submitting his defence
statement, which itself wasl taken as the defence
statement by the applicant ia the isﬁpugned penaliy
order .dated 27.12.1988., Right from 283.83, 1987 when
he was directed to appear before the I.0. uptil the
date of inquiry report, i.s., 30,1.1988, the applicant
failed to present himself before the _I‘-.O.. Under the
circumstances, we hold that in the facts and circums-
tances of this case, merely because the inquiry was
not adj ourned under Rule 14 (l11), the proceedings
cannot be deémed to be:vitiated, because in view ofA'
his conduct, the applicanlt hes failad 10 establish
that the non-adjournment has ppej udiced h-im in any
way, because he cannot deny that he received the list
of documents as well as the list of witnesses (nil)
with the aid of whom, the chargés were proposed to be

susta inedj well in time and ye't' took no action thereon.

16, As has been laid down by the Hon'ble Supreme
Court in Union of India & rs. vs. Uperdra Singh :
(1994) 27 AIC 200 SC, judicial review is not an appeal -
from a dec isioﬁ, but a review of the manner in which

the decision was made, with a view to ensure that the
individual receives fair treatment, in aCCdrdaqcé with

the principles of natural justice. 1In the present

case, having regard to the principle that 'he who secks
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equity, must do équity' » We are satisfied that the
'requlirement- of affording the applicant full opportunity
to put forward his defence has been amply fulf illed’

and the appellate authority in his detailed and reasoned
order has also discussed the varicus grounds taken by
the applicant in his app.eal. In this ccanecticn in-
Managing Director, H.IL vs. B. Kai‘unakar (supra) , the

Hon'ble Supreme Court have observed as follows s~

*The theory of reasonable Opportunity ard
the principles of natural justice have been
evolved to uphold the rule of law and to
assist the individual to vindicate his just ,
9 : rights. They are not incantaticns to be - .
mvoked nor rites tc be performed on all
and sundry occasicns. ‘hether in fact
prejudice has been caused to the employee
or not...ssesshas to be considered on the
facts and circumstances of each case.
Where, therefore,s.«....no different
' consequences would have followgd, it would
[the employee to - be a perversion of justice to permit.the./
resume dUtYeeeess It amounts to rewarding the dishonest and
the guilty and thus to stretching the
concept of justice to illogical and
exasperating limits. It amounts to
an *unnatural expansion of natural JUStlce"
wh ich itself is antlthetlcal to justice.® ,

17. 1In the facts and conSpectus of this case, therefore,

we see nU reason to interfere with the impugned arders

-

and this spplication is accordingly dismissed. Mo

COsTSe
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- { Mrs, Laks.nm1 Swaminathan ) (3. R. ‘mdih )
Member {J) Member ( A) ‘
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