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(BLIVERSY BY SHAT J.2. SHAWMA, HON'BLZ [EMSEZR (J)

\
JUDGUEHMENT
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Ihe applicant vho retiréd as Stotion Suparintendent

on 31.5,1935 filed this ap:licztion under Section 19 of the
|
Administrative Tribunals Act, 1985 has challenged the f
|
i

disciplinary proceedinis initiated ageinst him relating to
an incident that took gplace on 22.7.1986 snd are pending

against him even after the applicant atteined the age of

Superamnuation on 31.%,1933, He has claimed the
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the

isciplinary proceedings
continued even after the retirement of the

cropping of ths disciplinaxy proceedin-s

reascnable time.

Criginal App

T he
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wprooriate orders

wuashing the

de rgaeshez

disciplinary

procezedings initiated vi t Ne.237/G.1/8/56

dt. 26.9.88;

Ig;u@ appropriate dirsctions declaring that the
dlsciplinary proczedings initiated by rroc. |
Mo .257 LL1/8/86 dt. 26.9.86 beceme infructucus on
31.2.88 when the applicant retired from service; :
lssue appropriate Wrif, Urder or Direction, de¢laring ‘

that Rule 2308 of the Reilway 3stadlishment wode,

V‘Ql g ;l_’ unie r wh ich Ehe d

are

. e ot
itioner, by a legal fiction, a3 null

pe
I

ssue appropriate directions for payment of

pension, cretuity and encashment of comnutation f
of pension scught for by the petiticner.

applicant has also moved M 1U7L/91 in which

issue gf appropriate direction %o the

that the conduct of the Railwey Administration

g his amcunts

pension unconditionally to

vhich are under

The MP nhas buen heoard

aticn.

facts as stated are e

Wwas woriing Station Suprrintendent in 1985.
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the allegztion egainst him was th.t he nad ovar estimatad
Py 11
the loss with an ulterior motive. This matter wss zntrustad
. :
by the Railway to the C.3.1. For fauras e et i in Jui '
; tc th Se4e TOT invesStigestlon. In July, 1937

Ao S
a Gepartmzntal enquiry was ordered to he held. He

recuesie. for certain crucial documents from the Enguiry
Ufficer to be prdduced at - nGuir ' |
. produced at the enguiry, but thosz: documents
were not produced on the pretext thet Snma'of those
. 3 . 4 Lol il =2
ale clments we re sa;u to be missing while r2maining Jdocumsnts
£} L HOUE B | ) Cwd o
ar? with «.0.1. vwho earlisr condudted investi;
the  applicant. This demand of  tha awplisant f
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protuction of sail documents
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$ rejectad by thsz Enquirv

Cipf i ma . :
VEflcer, [he a;[;')pl]_ cant, there fora asnro
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any longer within tha Aieiads
Yy long 1thin the jurisdiction of the High Gourt. As
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4. The spplicantfurther statzs th T since the disciplinar
action initieted con 26.9.86 is now mor: than 4 years old,
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2 engiiry

sama process as such inorainate delay is violating of

of natursl justice. It is mors sc when he hzs not geen

sucplicd with ce Lawn documen:s essential for nis defance in

the enguiry proceedings. It is further stated thot the

dule 2303 of the Aailway Es tablishment Code, vol.Il is
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Ly, unrsasonabls and void. He has, thersfore, claimed
dropoing of the disciplinary ection sirnce he hus

superannuatz2d and retired from service .,

5. - The resgondents in their coth to C.4. and M.p.

have stated that the challenge to the validity of Rule 23C3

miscoaee ived

end untenable. It iz stated that enquiry proceedings were not
dropped &5 the same could not bs finalised before 31.5.1933
.5, .

when the asplicant attained the age of superannuation. .

»T" -C . ) ' . K. - » .
delay in finalisation of the disciplinary procesdines ¥as on

account of the
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from the Jammu & Kashmir High Court on August 3rd, 1987 and

&yain on 3Cth Aprill, 1983,
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2din.s could not
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Hule 2308 of *he

lailway dstanlisheent

principles
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annulmant in the enquiry report furnished bn 25-4-1983

Code enables the respondents to continus the

‘disciplinary proceedings even after the retirement
of the Railuay employea, and such continuatinn does

“nat violate Articles 14, 19(1)(g) and 21 of the

Constitution of Ipndia, It is stated that full

- apportunity was given to the applicant to lead evidencs

during enquiry arocesdings and élso during dafence which
had be=n considered by the Enquiry DFFiCer. After

the receipt of the majof.oenalty chargesheet, the
employee haq r;quested Qﬁ 16-2~1987 to examina.certain
documents and have extracts thereFfa&. The employee

was affordad ths opportunity-o? inmspecting all the
dacument; and take extracts from them as requeéted

by him. Thus thereiuas no necessity to oroduce theses
documents again onrnhe request of th; applicant, who had
2lready been given'this.Facility earlier. The applicant,
according to the résoondents, was interested only in
delaying the proceedingé. Thg stay granted by Jammu &
Kashmir High-Court in the enquiry proceasdings .on August
3rd, 1987 was subssquently vacated hy C.A.7., Chandigarh
Ln Novambef, 1987 Tha ampioyee agaln obtained the stay from
Jammu & Kashmir High Court on 30th April, 1988 saéking

The C.A.T.Chandigarh 3snch vide arder dated 2-12-1988

0...6.0.
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dismissed the said T.A./withdrawn. In the meantime the

emoloyee was allowed to retire gn 31st May, 1938 without

imposing any nunishment on him as on that date, as the

case was subjudice‘and staysd as per facts mentionad
abgve even though the enquiry was finalised on 25-4-1388.

The anplicant wanted an inspection of ths documents for
third time during the course of the gnuiry by the

Znguiry Officer and so he was rightly refused inspection

as his oniy aim was to delay the proceedings.

6. In reoly to the M.P,, it is stated by the respondents

that the petitionér's pension was sattled and the commuta-

tion of psnsion allowed as per rulss. The resoondents,
however, never decided to drop the disciplinary orocesdings
against him. As per Railway Pension Rulss, recovary from

pensionary benefits may be made:i-

"Whzn loss has been causéd_to the Government as- a
result of negligence or fraud on the part oF’the
emp;oyae.dufing service. Such recoveriés may be
made from recurring nansions as also commuted value
thareof or from gratuity, if the employes. is found
guilty in the departméntal enquiries or'judicial

proceaedings.”

It is stated by the respondents that the applicant has

causad heavy loss to the Railways as is clear from the

L
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report,of the Enquiry Officer. . The pension of the applicant

has bean settled on huminatarian considerations. ~The M.P.

tharafore, hasno force and is-liable to be dismissed.

" As stated by the applicant in the M.P, that pending

disoosal of the 0.A., the respon ents have settled his
pensionary bepefits without attaching any condition.
Annexure~1 dt.1/91 clarifies that sven commutation has

‘been permitted as per rules. By this, the qulicant

wants to assert the preposition that the disciplinary

oroceedings have practically come to an end. The

respondents in their reply to the M.P. stated that petitioner's

b

pension was éettléd and commutétion has begn nermitted
as per rgles.. It is further stated by thé resaﬁndents
that~the discinlinary procesdings have not come to an
and becausé settling the'p%n;ion of the épplicanﬁ does
\not amount to‘droﬁping of the discipliﬁary proceedings

A

against him.

5
i

7. e have heard the learned counsal of. the parties

at length and have gone through the record of the case.

The respondents in their reply in 4(h) have stated, "The

- C.A.T., Chandigarh vide order dt. 2-12-1988 dismiésed the

application as withdrawn." This reoly is to para 4(h)

of the.Oridinal Applicatioﬁ where fhe applicant statgd

at bottom p-11 "Thé applicant has/been.receiuiné aniy. a
provisional ﬁensiqn which has began fixed at Rs.1é45/— per

mensem, (Annexure=1) The applicant First approached the 3

s -:
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High Court, Jammu & Kashmir under Art.226 of the
Constitution of India since he was at that time working
in the State of Jammu & Kashmir. In the said procesdings,

he was directed to approach the Tribunal for redress.

Upon that, the applicant anproached the C.A.T. at

Chandigarh, Thae Tribunal considered the matier premature

B

. at that state. Subsequently, the applicant approached the

C;A;T;, Chandigafh." This goes to show that the aaplicant
has concealed the fact that an application Fiiad garlier
befora tha Chandigarﬁ Bench_df C.A.T. was uithdrqun by

him on Qnd.éecember, 1988, The prasent applicaticn has

haen filed before ﬁhe~Prihcibal/Bench.oﬁ 3th August, 1990,

fhe applicant, therefore, cannot come again seeking

relief of dropping thg disciplinary proceedings against

him. The applicant has relied on the judgemant of D.Y.

Kapoor Vs.Union of India, reported in 1990 (4) S.C.C.P-314,
This judgement is a compleée answer to the fact thét

whether disciplinary proceadings can be dropped afte?
Aretiremen£ or not. Ths contention in the fase of D.V.

Kapdo: was tha£ the appellant having been allowed to

retire voluntarily, the authorities are devoid of jurisdic»f
tion to>imposé the penalty of withholding gfatuity and pension
as a measure of punishment and the oroceaedings stand abated.

The Hon'ble Supremé Court held, "we find no substance in

this contention. Rule 9(2) of the Rules providad that the '

departmental proceedings if instituted, while the Governmenﬁ

servant was in service whether bafore his retiremsant or
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or during his re-employmznt, shall, after tha final retire-
ment of the Government servant, be deemed to be proceedings
under this rule and ghall be continu=d and Conciuded by

the authority by which they wvere commenced in fhe»same
manner as if the Gqurnment'ssrvant had continued in
service. There?dre, merely because the appellant was
allowed to retire; the Government is not lacking jurisdic-

- tién or powsr to continue the proceédingé dlready initiated

to tﬁe_logical conclusion thereto," Rule 2308 is
similar to Rule 9(2) of the Civil Services Pension Rules,
?{\ - | 1877 which is reproduced below:i- »
n "2308,(C.S.R. 351= Aj=The Presidant further
reserves to himself the right of'uithholding or
"_ ‘ withdrawing a pension or any part of it, whether
permanantly or for a specified cseriod and the right
of ordering'the rscovery Frqm a pension QF the whole
or part of any pecuniary loss caussd to Governmenty
| - ify in a departmental or judicial proceeding, the
pensioner is found guilty of grave misconduct or
| negligence during the neriod of his service,
} - including service rendsred dpon re-employment
| aftsr retirement,- |
o : Pravided that-

(a)  such deoartmental bfoeeeding, if instituted
while the Railuay séruant>Qas in service, whether
before his retirement or during his re-employment,
shall, aftef the final retirement of fhe Raiiuay
SErvént,,be,deemed to be brocesding under this
Article.and shall be contined and concludsd by
the authority by which it was commenced in
ths same manner as if the ogficer had continued

in service.

L
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(1) shall not be instituted save with the

zanction of the sresident;

(11) shall not b2 in respect of any event which
took place more than 4 years pefors such institution;

2na

(iii)shall be conducted by such authority and in such
place as the Presidentmay direct and in accordence
»1th the procedure applicable to departmental
proceedings in wiich an crder of dismissal from
sarvice could be made in relation to +he Rajlway

servant during his service
3

(c) no such judicial proceeding, if not instituted

SR A
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the dailway servant was in szrvice, wvhather before his

ratirement or during his re-emoloyment, shall be instituted
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action which zrose or an event
which took :lzce more than 4 y®ars before s.:ch institution;
and

{d)  the Union Public Service Go

3
}_I

1mmission shall Le

. PR ~ . . {
consulted befors final orders are passed.
Explanation-For tha purpose. of this article-

laj a departmental proceadingsshall be deamsd

bz instituted on the date on which thes stateme

&

.';11.

d while
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(b) a judicial proceading shzll be deemdd to be
rnstitete d- |
‘ (i) in the case of a criminal procseding, on the

iate on which the complaint or report of oolice

-~ o~ e

oificer, on which the iuglstrate fakes cognizance, is

n the case of z civ 1 proczeding, on the date

}_1»

(i1

of presentstion of thaplaint 4in ths court.

ra's letter No.FLP)@Z/SGR—lfz dt.4th April;

fu

1964) (lo.27i-14, dated 25th Jung, 1964},

The Hon'ble Supreme Court has also held in

o ‘- 4 ! . PO ~ "o '
L.V, Kapoor's case {supra) that the relaticnship of lisstar

and Servant do-s not come to an end and the disciplinary

proceedings are valid in lew and they are not sbated

conteqguent to the retirement of the employee. In view

of the above discussion, the relisfs (a
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is not ultravireg tc the Constitution nor it
infring>s the principle of natural justice and

“isciplinsry proceedings against thz applicant initiatad

during the «course of his active services shall

continue and be finalised as per guid

i

o

elinzs lail down .

in dule 2308 of

!
¢ =

dallway Establishment Gode, Vpl,IX

A SN A~ -~ e~ PR ~ - ¢ .
A5 rEgards the payment of U...3.G. and pension, the |
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of punishment. In view of this fact, the
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agplicant nas himszlf stated thot since he has been
!.‘J.I\ .
’ v' 3 o N . . n
allowed pension and commutation of pension zlso, then
the disciplinary proczadin s should be deemed o be ebated,

but this 1s not so. During the ccurse of argum:ns, the
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arned counsel for the respondencs stated that dus  to

certain apprenensions, ths respondents have allowed

[6Y]

comnutstion of pension alongwith theprovisioﬁal pension,
but that would not mean that the disciplinary
proceedings have come to anend. It is arqgued by

the learned counsal that there was & fear of contempt in
the mind of the r.spondents ag the avplicant has
approached three or four times befors the Court and
‘obtained stay orders, By the grant of provisiocnal
pension and commutation value thereof will not by

itself amount to an end of the disciplinary proceedings

pending against him as no final orders have been passed

and the disciplinary proceedings were subjudice because

o the stay granted by the Courts. Cn the other hand in

weVe Kapoor's case, it has been held thst the 2.0 R.S3. cannot

? o
02w

vithhzld because the applicant was nsver givan. an

opportunity that his gratulty could be withheld as & measure

entitled to the relief os payment of L..R,4

00.13.0
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of grave misconduct. The Rule thus doe
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The learned counszl for the respondents has relisd

on the Hgilway Peunsion Rules referring to hule 66 where
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it is provided that when lo=s has
Government as a result of‘negligence or freud on the

paert of the emslovee during service, s.uch recovery may be
mace on recupring pension as  also commuted value thereof

or from-gratuity if the employee is found guilty in the

departnzntal enguiry or judicial procesdings. The learnsd

.counsel forthe applicant, howsver, referred to sub-rule 3 of

-ty

dule 3185 o Manual of dazilway Pension duleswheoe it
provicded that in a csse in vhich vension as such is not
\ " - .

ithheld or withdrawn, but the amount of any pecuniary 15Ss

(D
|98
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O be recovered from the

C

caused to Uovernment is order
MEhoion? the rzcovery should not ordinarily be made at a
rate exceeding one thind of the gros pension originally
sanctioned including any amount ﬁhich may nhave peen comnutaed.
However, this provision is not =zt all relevant in the
przsant case. According to Rule 2308 of +h: 2stablishmen
Lode, VYol.ll only remedy availaple against a delin%uent
retired emgloy@e is withhold wng or withdrawing of pension

or any part of it permanently or for a specific period

Further the Pre

34
1.1

(&)

D

nt can orler recovery from psnsion of
the whole or part o0f any pacunizry loss caused to the

wovernment; as the cass may be, Iif the psznsioner

is found guilty
25 'not permit the

\

I..14l.




. -14=-

appropriation of D.L.H.G. toward pecuniary loss caused to

the Government proved in a disciplinery procsading. It is

<

only the pension sanctionad provisionally than can be reduced

etc. for proven grave misconduct.

In view of the above discussion, the Criginal

Aoplication is  disposed of as follous :

(i) The reliz®s {a), (b) and {c) regarding abatement of

: - disciplinary- proceedin s against theapplicant are
A
disallowed and the responients are directed to
Tinalise the - disciplinary proceadings against the

per Extant Rules after serving a

w

applicant =z
copy of the enguiry report fo the gpplicant and

giving him an Opportunity to place his case before the

competent authority.within a period of six months
from the daté of gommunication of this order.
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The respondents are further directe. +o pay the

amount of 0.2.3.G. as dye with relavant rate of

interest as per rules to the applicant within 3 months

from the date of rzceipt of this order. Ip the

circumstances, ths partiss shall bear their own costs,

(J.2. SHARMA) :

2
. SHARMA) -  (I.K. RASGORA
MRMBER (J) X e\e 9 ' ':a.fE;-.aBE;(A‘) )




