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(IN THE CENTRAL aDMINISTRATIVE TRIBULAL

PRINCIP AL BENCH
NEW DCSLHI
RAR

OOA. NOQ 1501/90

CO RAM

Hon'ble Shri 3R, Adige, Member {a)
Hon'ble Smt, Lgkshmi Suamlnathan, Memb er(7)

S ri Tegblr 3ingh,

a@ Shrl Sultan S3ingh,
R/o Or.No, B=S5, PS Punjahl Bagh,
New Deihi..

ess Rpplicant

(By Advocate Shri Shankar Raju )

Vs,

o The C p
1 Dn? iomgiiiéfner of Police,

Police Headquart ers,
M30 Building, IP Estate,
New Dalhi,

2. The DBDUty Commissionsr of Police,
IVth Bn,, Delhi Armed Police,
De?hx

3., Union of India,
Ministry of Home AfPfairs,
Government of India,
New Delhi (through 1t9 Secraetary)

ev e RSSpondenté

(By Advocats Ms Rashmi Chhabra with Mps,
Avnish Ahlauat) =

L Hon'ble Smt L akshmi Suamimathan, Menber (J) 7/

The aspplicant, an ex=comsteble inm Delhi Police,
is aggriswved by the erder(of dismissal passed againat
him by respondent No, 2 dated 16.3.1990 aml the appe-
llate qrder dated 17.7.1990 rejecting ﬁia appeal

\

(cepies of the orders are placed at pages 27 ta 35).

. ﬂ a—
Date .of decisionrzh'é“’ 5



' dence, His father got a report lodged vide D.0O,No,
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2. The brief facts of the case are that the
applicant was appointed in &elﬁi Police we.e.f.
3.5,1982. He was placed under suspansién vide

order dated 16.10.1987 for his arrest in case

FIR No, 295/37 under Section 324/506/34=1PC,

During his suspension, he absented himself from
evebing roll call on 29.6.1989 and he was marked
gbsent vids 0D, No.‘73 dated 29,6,1589, His sus-
pension was rewked and he was reinstated in service
vide order dated 22.9,1989, He reported back for
duty vide 0,D.,Ne. 99 dgted 13.,10.,1989 after absenting
himself for 3 months and 15 days and procuced @ medical
rest for 5 days from 13.10.1989 to 17.10.198%. He

was permitted to avail the medical rest at his resi-

37, dated 18,10,1989 that his san had been advised
medical rest for further 5 days, but he did not get
the permission of the competent authority for msdical

rast at his residence, He did not report for roll call,and

he was marked absent vide 0,D,No, 76 dated 23.10.1339.
Since then, he was continuously absent, According to
the respondents, he was directed to report to Civil
Surgeon, Civil Hospital, Rajpur Road, Delhi for second
medical opinion but he did not do so. He was»agaiﬁ
directed vids Mema., dated 10.11.1989 to report for
sacond medical apinion but this time also, he did not
report for the same. Based on these allegationsjhat Ee

was continuously ahsent from duby unauthorisedly, depari.

mental action had been taken againat him under saction

L ]



A

-3
21 of the Delhi Police Act, 1978 vide Qrder dated
12.12.1989. The applicant did not report to the
Enquiry Officer or join - in the departmantal snquiry
and so the proceedings were held ex—barts under Rule
18 of the Delhi Police (Punishment & Appeal) Rules,
1980, The Enquiry Déficer completed the ex=-pearte

disciplinary proceedings on 19,1.1990 and held that the

. charges framed against him were proved, The disci p=

linary.authority, aftsr-givimg him a show causge

notlce and considering his reply, passsd the impugnead
order of dismissal dated 15.3.1990. The appasl sube
mitted by him was also considered in deteil by the
appellate authority before rejecting the same vids
order dated 17.7.1990.

e This OeAes has been filed to quash the abauev
impugnaa orders, The respondents have filed a Teply
refuting the a;arnments made by the applicant on which
a regjoinder has also been filgd by ﬁha applicant.

b4e e have heard both the learned counssl on merits
and perﬁsad the records.

5. Shri Shanker Raju, lsarned counsel for the
applicant, based on the Tollowing grounds, argusd that
the impugned orders are illegal and should be gquashed,
name 1y, -

(i) That he has not reccived the intimation

o8
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(iii)

" to obtaim the seccond medical opiniaon

as required under S.0. 111, He also
contends that sinch any such order
calling ugpon him to produce the second
medical opilnion could hava been sent
by post, there was no need Lo send a

‘police constable to serve the orders

dated 31.10.1989 and 10.11.,1989, as
éllaged to have been sent by the res-—
pondents. Acocording £o him, the
applicant did not awoid the second
medical examination and it is the
fault of the respondents for not
communicating these orders to the
applicant, |

The ex-parte procsedings held against
the applicant are not in accoardance
with Ruls 18 of the Delhi Police '
(Punishment & Qppeal) Rules, 1980,

He states that'aecording ta the
réspondenta, the SUmmaryﬁg?lﬂgatiGns,
charge sheet and other papers relating
to the disciplinary procsedings uere
paéﬁd at his house on 1.1.1990 and

on 2.11990 the orders. for taking
ex-parts proceedings were abtained
which shous that Ruls 18 has not been
complied withe He also relies on the
observations of the Supreme Court in.
UDL & .0rse Ve LeSe singh (1994 SCC (L&S)
1131 in which it was held that in the
case of an application sseking ad journment

on medical ground, not accompanisd by
medical certificate, the Enguiry Officer
ought to demand a medical ger tificate

or direct the deliqusnt to be e xamined

by a specified medical of ficer, who ought
not to proceed ex parte {see also N,
Negaraj Rao_ve UOL (1994(27)ATC 792).

Ho submits that the proceedings in the

'dspartmental enquiry could have been held

under Rule 16(i) only if he was fit enough
to join dutye. Therefore, once he has
submitted the medical certificate, he
cannot bé asked to join dutye.
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(iv) He relies on the judgment of this
Tribunal in Balip Singh _y. Li.Sovernor
of Delhi * Ors. (DeAsNo, 802/§G
dated 23rd Oecesmber, 1994) and Rajbir
Singh v. Commisgianer of Polige
(DeAsNo, 1218/90 dated 20th Oecember,
1994) end Ex. Conatable Ram Singh v.
State of Punijah (1992 ScC (L&S) 793).

- The learned counssl submits that

Rule 8(a) of the Dslhi Police (Punish-
ment & Appeal) Rules, 1380 has not
been followed inasmuch as there has
besn no finding by the disciplinary
authority Hhasthore-has—hoon-nd o
_$addng of gravs misconduct against
the applicant rendering him unfit

 for police service befors passing the
impugned order of dismissal. Agcording
to him, the punishment is too harsh,
gsince the @pplicant is only acsussd

of merely balng habitual absentpe,

which is not a grava misconduct and,

"at best, the case may be remanded to the
comps tent authority for passing ady other
lesser punishment {ses State Bank of Ipdia
& Ora, ve S.Ke Endoy and Ors, = 1994 SCC
(L&5) 687), He also relies on the judg-
ment of this Tribunal in Noox Mohd. ve

Comnissioner of Paligs (D.A.No.2143/90
decided on 30th November, 1994),
(v) Relying on the judgment of Suprems Court
in Haribash Malik ye YOI (1990 (2) ATI
(CAT) 268), Shri Shanker Raju submits
that in appreciating the evidence, the
disciplinery authority should look at
the entire evidence z2nd not pick and choose.
According te him, there was no evidence
of the applicant®s incorrigibility, as
found by the disciplinary suthority and
g0 the imposition of the severe punish-
ment of dismissal was not warranted,
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6. The respondents have stated in their reply
that since the applicent did’nat report to the Enquiry
Officer or joined in the disciplinary proceedings des-

Pite repeated summons dated 26th, 27th, 28th and 29th

Degember, 1989, the relevent documents pertaining to

the disciplinary proceedings were pasted at the door
of his residence in theﬁmksence of his pareﬁts and
ﬁeighbours on 1.1.1990, 1In the:cirfumatances, the
compstent authdrity, by order dated 2.1.1990,permitted
the Epquiry Officer to hold ex pearte proceedings in

accordance with Rule 18 of the Delhi Palice (Punish-

ment & Appeal) Rules. The Epquiry Officer had comple-

“ted the proceedings and submitted his report on

19.1.1990 holding £he defaulter constable guilty of
chargé %ramed against him, After giving him a copy of
the Enquiry Officer’s report, to which the applicant
Filed‘his reply, and giving the applicant further
oppor tunity to appear ;n the Os on more than oné
occasion, the disciplinery authority passed the order
of dismissal on 16,3.1990, The dismissal ordsr gives
the reasons for the findings, Ms. Rashmi Chhabra,
learned counsel for the respondents submits that as

per the statement of PW I and V, the orders dated

- 31,10.1989 and 10,11.1969 have been brought to the

notice of the applicant through his mother/parents aznd he was
duly informed for getting the second medical cpimion
which he failed te do. His past record -also shous

that he was a habitual absentee which was also mentioned




o s

in the charge-sheet and gruued by the statement
of PU=10 in the disciplinary proceedings,
The respondentg have also stated th%t al though
. in Rule 16 of the Belhi Police (Punishment
and Appeal) Rulas, there is no provision for

' \
defence assistance, but in this case, the
applicant had been given full opportunity
.tg take such assistance, If he so daaired,l
which had bsen communicated to him in the
summary of allsgations. The ex parte pro-
ceadings wers fully justified as the appli-
cant has Feiled-to cooperéts'iﬁ the departmen-‘

v S

tal enquiry procesdiings and ther? vas, infir-

, Y
mity therein, As per the standing order,
the appiicent uaé also requirsd to attend roll
call sven yhile on suspensions Since the
applicent did not comply with the order to
submit second medigal cartifiﬁate in spite of

the information given to him, he cannot nou

complain, As far as the previous record w8s

concerned, the charge has referred to his being




w3

a habitual absentee and in accordange with

rule 10 of the Delhi Police (Punishment and
Appeal) Ruies, 1980, the same had been takan
into account which was, therafore, legal and’
thefa was no infirmity, They have submitted
that the punishment orders are bassd . on evidence
and in accordance wifh the Rulée and, therefare,

legal and valid,

7o We have carefully considersd the augumentsl

of learned counssl of both the partiss, psrused

the record and pleading in the cass.

B. On the fa;ts of the case, the argumgnts of

Shri Raju, laafned counssl for the applicant that he
had not received imtimatibn to obtain the second medical
opinion is tatglly baseless, as it is sean from the
record that the epplicant was served the order ree
quiring him to obtain ‘the second medical apininon, which
he failed to do, The mere fact that the respondents
sent the police constable to serve the orders on him,
inétgad of sending them by post, does not make thé SEl=
vice, in any way improper, The important thing to note

is that sufficisnt notice had been given to him to

obtain a.second medical opinion and this ground is,

therefore, rejected,




B

the disciplinary pruceédings confirm that the aspplicant
fallcd to respond to repe2ted summons lssued by the
Enquiry Officer, which resulted in the relevant papers

being pasted at his residence on 1.1.1990 folloyed by the

permission of the disciplinary authority to hold ex-perte

proceedings., Here agaim, it is the applicent's own con-
duét uh%ch has resulted in the ex-parig dspartmental
proceedings, and on thg Fac@a of the case, we do not see:
any infirmity in the same. The judgment of the Hon'ble

Supreme Court in UOI & Ors. v. 1,8, Singh (Supra} will

not help the applicant in this case because, in this case,
the applicant hed not requssted for adjournment of the

disciplinary proceedings on medical grounds accompanied

AbyAbrOper me dical certificate, Cther cases relied upon

on‘the question of ex=-parte do not also help the appli-
cant in this case, as he has delibesrately awided to
take parﬁ in the proceedimgs ags seen from the record,

10. The next ground is that the depertmental pro-

geedings could have besen hgld under Rule 16(i) only

if he wvas fit enough . to join duty, In this case,
housver, having regard to tﬁe prcﬁisions of S,0. 111,

it was well uithin the pouers of the respondents to

call upon him to submit the mediéal certi?icate.in

the prescribed form/obtein a second medicael opinion,

In the appeal suﬁmitted Ey.the’applicaht dated 13.4.,1990,
he states that he has produced the.medical certificate

from various private doctors in Belhi under uhom he
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states he was undsrgoing medical treatment for his
absence for the period in question, If he‘could
produce the medical certificates from the private
doctors in Delhi, there is'no'reason why he could
not have complied with the further instructions to
him to produce the medical certificates as required

\ under the\ruias from the Civil Surgeon, Civil Hospital,
Rajpur Road, Belhi, It is also sesn that at the time
whan the police constable went to serve the order on
ﬁim, he was not present at his residencee. All this
shows that the conclusion of the discipl;nary-authority
that he had failed to coﬁply with the orders for obtain=
ing a secaﬁd_medical_opiainn is not without basis, and
we are not, therefors, inclined to interfere with the
order, The facts also show that if he was fit enough

to be examined by privats doctors aml was, therefore,

able to move sbout, the claim of the applicani’s counsel
that he was reguired to be on bed rest and was not able
to join duty does not appeer to be convincing. This
argument is also rejectede
11. _ The next ground is that there should have been
a specific finding of fgrave misconduct' by the discip-
linary authority bsfore passiﬁglthe impugned ordér of

dismissal from service.

12, - Here, we must refsr to two Full Bench Judgments

decided on 4.8.1993 In Bhagirath Sinah Ve Oglhi Admiais=~

tratizn & Dthers (0.A.No. 2372/1990 and Hari Ram v

/23 Delhi Administration & Ors. (D.ANDe1344/90) repor ted




in Full Bench Judgments ofCAT (1991-1994) -Bahri Bros . PPL235&x:9

end Krishna Kumer v. Delhi Administration (1994) 28 ATC 1§.
In Bhagirath Singh's case, the Tribunal held =

#Though the disciplinary authority has

not stated in so many words that the
misconduct of the petitioner which is

n duly proved is such as to render him

unfit or unuworthy to continue in Polige
service, the nature of the misconduct

held proved, in our opinion sufficiently
justifies such an lnference., The apps-
llate authority which had occasion to
examine the appropriateness of the punish-
ment has expressed itsslf most candidly

in this behalf by saying that indeed

there is no place for such an indisciplined
person in a disciplined force. Thsre ‘
_is a forceful expression on the part

of the appellate authority conveying

that in his opinion the petitioner is
unwor thy of being reteined in Police
service, It is not the use of the

precise language employsd iIn Rules 8(a)
and 10 of the Delhi Police (Punishment
and Appeal) Rules, 19680 that i1s crucisal,
We should on reading the encirte order
ascer tain whether we can gather that

the concernad authority had formed the
opinion that the deliquent official is
mt wor'thy of being retained in Police
service," (emphasis z0ced)

not use of the.
In other words, it isfjust the/exact words used in Rule

8(a) and 10 which are';mportant but whether the punishe
ment order .satisies the'pith and substanca‘of the rules.
13, In this case the disciplinary authority has
recordedlthat he is a ﬁabitual absentes and incorrigible
typs of constahle as is evident from fhs record, Une
authorised absence in a disciplined force is a“éerious
misconduct® and the disciplinary authority proceaded‘

to pess ﬁha order of dismissals. The sppellate authority
has also qxamined‘the appropriateness of the puhishment
order and has expressed his opinicn as follous &=

a The extent of his intentional disobevance
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of departmental order is quite clearly -
@stablished and it is proved that he
was purposely absenting himself from
his duties, Such habitual absenteeism
cannot be tolerated in an organization
which is entrusted with the responsie-
bilitieg of maintenance of law & ordsr
and prewention and detecticn of crime,
If other police officers start taking
his example, it will become extremely
difficult to maintain discipline in the
Police organization. The punishment

of dismiesal is fully merited and is
commensurate with his grave misconduct
of such proleng unauthorised absence
and I see no reason in his gppeal to
interfere with this order. The appeal
is rejected,®

Therefore, from the orders of the disciplinary au thori ty
and appellate authority, it is possible to say that they

applicantt!s
have come to the conclusicn that thefunauthorised absence

in a disciplingd force is a ®gerious misconduct“ which
uartants hies dismissal. Thelappella;e authorit? has, in
fact, added tha; his " grave misconduct® af such grolonged
unauthorised absence fully merited the punishment order.

8y stating that hé is an incorrigible type of perscn or

that his habitual absenteeism cannot be tolerated in. a
disciplined force shous that they had formed: the apinion that
hé -was unfit té be reteined in service., In the light |
of the Full Bench Judgments ond the facts in this case,

we find that there has been no violation of Rules 8(a)

‘and 10 of the Delhi Police (Punishment & Appeal) Rules,

19804 and this ground is also rejectad,

In view of the above, _ _ _
14, /the cases relied upon by the applicant Dalip Singh v.

Lt, Governor of Delhi & Ors.(Supra) and Raibir Sinaoh v

Commissioner of Police (Supra) will, therefcre, not

assist hime'

}f%,'wﬂ 150 Iﬁ Noor [Mohde ve Compissioner of Police case (supra),

/

i e




- the Tribunal found that none of the prosecution wite
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nesses appears to hava deposed before the Enquiry
Officer about the number of times the applicant

remained absent unauthorisédly, ana hence, it was

held that ghe finding that applicant was a habitual
defaulter is not based on evidence on record, This

is not the cass here, The disciplinary authority's

order ref@rs to the svidence of Head Canstable

Pritﬁui Raj, PW 10 produced before the Enquiry UFFicerA
to prove that the epplicant is a habitual absentse

as he had absented himself from the duty unauthorisedly
on 24 times in the past. As SUCS, this plsa of the
applicant is also not tenable,

16, The lagt ground taken by the epplicant's

counsel is also without any forcee On a plain reeading

of the iméugned orders, Lt is clsar ﬁhat the disciplinary
authority have looked at all the evidence on record
beforg caming to the conclusion that the applicant

is a habitual sbsentee and incorrigible type of constabls
rendering unfit to be continued in service, Haulng
regard to these findings,eué fiﬂd;noggéod'ground to

P

warrant intarference in this case, ®ased.-&n the decision

in Harlbagh Malik v, UDI (aupra) @hgiﬁ is not relevantJ@“H~Q~

«g\,\,cﬂg L~ ‘(‘eut/) Cg: /7
176 There is also no merit in the other objections

ralsed in the O.A. to set aside the impugned orders.

.



18. For the reasons given above, this application

fails and is dismissed. There will be no order as to

!

Cosise

(Smt. Lakshmi Suamlnathan) (S h
Member (3) : memba
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