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The a::>pi|.i.cawsl:\'w_tw~ was working as Personnel Inspectors
DRM's Office, Central Railway, Jhansi, is aggrieved by his

non<regularisation in the said post and the reversion order

~ dated 16.10.1990 from the said post to his substantive best

of Senicr Glerk (P). In this application under section 19
of the Administrative Tribumals Act, 1985, he has prayed
for the following reliefs : |
%L, That quashing the impugned order dt. 16.10.1990
(Anne A=l), the respondent# be directed to release
the promotion of the petitioner for the post of
Personnel Inspéctor Grade Rs. 425-640 (RS)/
1400-2300 (RPS) on the regular basis and fix the
seniority according to rules keeping in view the
seniority of lower grade and adhoc period of
présept grade. | |
2. That besides consideration of the petitioner
for higher grades and posts, the cost of the
petition and any other such relief, to which the
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petitioner be found to be entitled, be also |
granted to the humble petitioner."”
As an interim relief the applicant has inter. alia p;'”ayec‘zl

for susperding the operation of order dated 16.10.1990,and that

the respondents be restrained from reverting him from the
present post and grade otherwise than in accordance with
law ard Disciplinary and Appeal Rules, 1968. The Tribunal
by the order dated 8.11.1990 directed, as an interim
measure‘. to meintain status que qua the applicamt as on
that date. |

24 As the pleadings in this case were complete, it was
decided by the Tribunal in the hearing on 25.2.1991 that
the OA should be finally ‘heard' and disposed of at the
admission stage itself. We have perused the material on

record and have also heard the learned counsel for parties.

3¢ __ The ;elevautvfa_c‘ts, in brief, are tha';. the 2pplicant
joined as Office Clerk in the grade of Rs 260400/~ in the
Central Rallway and he was promoted as Senior Clerk in
the gradé of Rs.330-560/=(RS) in October, 1982. Vide

off ice order dated 30.7.1985 he was promoted and posted as
P.I.(E) in the grade of Rs.425=640/~(RS) in DRM'P! Offiée,
Jhanéi"'burely on ad-hoc basis in a vacancy which accrued
due to the sickness of “-Sbri Ke P, Chafurvedi, CPIPNM cand
ad=hoc promotion of one Shri S. K. Mishra PI(I) , Jhansi
in the grade of Rs.550-750/- in the linked vacancy. This
office order stated that the employee will not claim any
prescriptive right upon promotion in Sénio_rity over the
senior and emp‘anel.'l_ed employees. He joined as PI on
16.8.1985 in pursuarce of the above o'ffAice order. He
continued to work on the post of PI until the impugned
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office order dated 16.10.1990 was passed by which he wes
ordered to be reverted to his substamtive post of Seniar
Clerk (P). This reversiom has been ordered on the grourd
that all the vacant posts of PIs in the grade of Rs.1400-
2300/~ have been filled up in pursuance of the selection
of 7.9.1990. |

4, The applicant belongs to Scheduled Caste community

‘and it is contended by him that he qualified in the selection

comprising of written test and viva voce held for the post
of PI in the grade of Rs,1400-2300/- in 1986/1987. He
contends that inspite of his having qualified in the
selection and h_gvi.ng rendered about five /years of service

in the grade, orders for his regular promotion héva not been

passed so far while some of his junlors have been premoted

" to the above post. He filed representations but to no

effect. It is asserted by the applicant that he ought to
have been regularised on the post of PI grade Rs.1400-2300/-
before his junior shz_:i Ae. K, Jain was given ad-hoc promotion
in 1989. It is also his contention that he is sufficiently
senior even among the general category candidates and as
such denial of regular promotion to him is violstive of
Articles 14 and 15 of the Constitution of India. He has
also contended that in the selection held in 1990 for the
post of PI he was not allowsd to campete. In his MP No.
3176/90 the applicant has also tried to make out a case that
in the three selections held for the abové post from 1933-34
to 1990, nine candidates have been empanelled in which 6nly
one was a SC candidate but he t0o did not join as PI as he
had bee:; promoted as Head Clerk. As such there was a
backleg - of SC quota and at least two poirits/posi:s ¢ame
to the quota of the SC candidates and he should be given
one of these posts in view of his having qualified in the
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selectién,and also in view of his seniority in the lower
grade. It is also stated that in 1990 when the spplicant

was not allowed to appear in the selection, S/Shri.A. K, Jain,
K; K. Mishra amd Vilgaiyan, who were junior to him in the
seniority list of ihe lower grade have been inducted in

‘the post of _PI.. It is also stated that vacancy of one post
belonging to SC category became available w.e.f. 13.11.1990
on account of Shri Nandan Prasad (SC), Chief PI, runaning

on sicklist since 13.11.1990 and who is due to -reti.re on
superannuation on 3L.12.1990. As such he should be .

' rehabili.tated by accommodating him in the ‘above vacarcy.

Se The re‘spc‘\‘Ments have opposed the application by
filing a counter reply. The case Of the respordents is
that ihe reserved quota has already been filled up; that
the applicant was working on the post AOf'PI purely on
ad-hoc basis and was to'be reverted .to his substantive post
when the empanelled candidate bec ame available, They have
also stated that in the selection held in 198687 the
applicant was ndt declared suitable and that a panel of
three candidates was declared on 30.4.1987 and posting
orders were issued on 4.5.1987. It is also stated that the
applicant was working on ad-hoc basis against the ad-hoc |
- roster point prior to the orders of the High Court of Madhya
Pradesh at Jabalpur dated 26.2.1985 and because the

persons lblaced on this panel were a].teady wdrkirxg on ad-hot
basis as P1 a'nd no additional person was found suitable,

he was made to contime on ad-hoc basis. On the
availabilitf of the einpaneil‘ed candidate he was reverted.
It is vfurlther contended that as per the rules, the question
of regular promotion does not arise as the applicant was

not empanelled in the selection for fhe post, ard tﬁat the
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juniors ref.er.red'to by the applicant were promoted as they
were all on:p’énal. The respondents héve placed reliance

on the ;udgment of the Madhya Pradesh High Court according
ltb mibh the Personnel Branch, Jhans_i Division has to
maintain promotion to the ‘g;ttent of 15% and 7% reservation
| quota for SC/ST comdnities respectively, and the prescribed
' quota is _alfeady filled. It is also stated that the | |
applicant being junior in the grade of as.lzomzmo]-(RPS) ,
the question of regular promotion in the grade Rs.1400-2300/-
(RpS) does not arise. The respordents have also raised |
a preliminary objection that the OA is barred under section
ZOA and 21 of the Administratiive Tribunals_ Act, 1985,

6. We may first take up the preliminary objebcti.on. As
regards the challenge to the impugned order dated 16.10.1990,
vhich was incoi‘porated by amendment of the OA filed in

July, 1990, there can be no dispute that this part of the
challenge and the prayer is within limitation. Thus in

this regard the application cannot be said to be 5arred by
section 21 of the Act. As regards.the bar of section 20

of the Act ibid, it is true that the applicant has not
availed of the departmental remedies as provided for therein.
inasmuch as no representation against this order is shown '
to have been made and if any such representation had in fact
beeﬁ made, he did not ‘év'ait for a period of six months before
approaching the Tribumal in this regard (Full Bench judgment
dated 12Q4.1990 of the CAT in OA No0.27/90 - B, Parmaswara
Rao Vs. Divisional Engineer, ,Iélecmmunication. Elury &
Anr.). As regards the prayer‘fOrV regular promotion on the
basis of selection held ,-'1n~198‘.1 it is undi.sputed.ly‘barred

by limitation. The applicant has also filed an MP (1884/90)
for condonation of delay in which it is stated that he |
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*putforth his i:equests of regularisation vide many
representations few are dated 13.8.57 & 23.3.90 and no
orders accéddngithe request or denying it, have been

passed as yet. Tha cause of action for regularisation

‘of posting as P.I. Gr. 1400-2300 is of recurring nature
| however, keeping in view continuous officiation ard

| passing selection therefor in 1987, the petitioner

deserves to be rehabilitated by relaxing him from the
rigidity of limitation period. . It is well settled that’
repeated representations do not have the effect of extending
limitation (Gyan Singh Mann vs. High Court of Punjab &
Haryana & Anre. = 19& (4) scC. 2663 and S. S. Rathore vs.
State of Madhya Pradesh - AIR 1990 SC 10). Further, the
applicant has not at all tried to explain the delay and
thus the petition for condonation of delay does not disclose
any cause, what to say of sufficient cause, for accepting
thé reqﬁest for condanation of delay. KP-1884/9C5 hals,'
therefore, to be rejécted. As regards the prayer for

regular promotion or regularisatiori in the post of PI on

~the ground of his having continuous officiation in the
- post for five years, it :can.". be stated that limitation

will not apply to this part of the prayer as the amended
0A was' filed before the impugned ordor of reversion was
passed. Thus we have to consider the OA only with regard
to his grievance of den;‘.al of regular promotion to the
post of PI. '- -

Te It is not in dispute that ‘the post’ of PI to which the
applicant is clauning rognlar promotion is a selection post
and unless a candidate qualifies in the selection he has

'no legal right 1:6 bé regularly promoted tq such a post.

The applicant bas'—aSSerjted that h\e had qualified in the
selection held in 1985-87 but the respordents have

categorically denied it and they have also filed a copy .
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of the office note dated 30.4.1987 by which the provisional
panel of three candidates was announced. The name of the
applicant did not appear in that panel. Admittedly he

did not sit in the selection held in 1990 as he was not. '
allowed to do so. Thus theréﬂis nothing before us to show
that he had qualified in the solectiolh and as such was
entitled to promotion on a regular basis in preference to
those who may even have been junior to him in the lower
grade but who had qualified in the selectizm amd ware also

empanelled.

8s Learned counsel for the applicant strongly urged
befare us that he was not empanelled in the 1987 selection
because he belorxgs to a reserved category and on the same
ground he was not allowed to appear for the selection held
in 1990. As regards the selection of 1987, we have already
pointed out above that the challenge to that selection by °
the applicant at this stage is barred by limitation. The
respondents have relied upon a judgment of the High Court
of Madhya Pradesh at Jabalpur in Misc. Petition No. 1583/84.
In that case the broad issue involved was whether the
Railway servants belonging to Scheduled Caste/Scheduled
Tribe communities could claim promotion to higher posts in
excess of the prescribed reservation quota. After referring
to a number of judgments of the Hon’ble Supreme Court, the
Division Bench of the M.P. High Court held as below :
' "8. We are of the opinion that in the circulars
. of 200401970. 29.401970 ard 1101.1973, 1.5% . .
reservation for SC and 73¥ for ST is to the posts
.and not to the vacancies as and when they occur.
" The 40 point roster is the medium for filling
reserved vacancies to the extent of 15% for SC
& 73% for ST candidates. Thus the limits of
reservation are not to exceed the limits
laid down in the circulars. Therefore, as soon
as 15% and 74% total 224% has been reached by
promotion of reserved candidates the further
promotion on the basis of reservation would
come to an end and promotion were to be made

as if there was no reservation. The 40 point
roster, which was the medium for the reserved
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candidates, would also come to an end and
cease to be gpplicable provided the limit of
15% & 74% total 224¥% of the reserved
candidates has been reached. The Railways

are not justified in applying 40 point

roster as and when vacancies occur in any
grade. The reservation is to the posts and
not to - the vacancies. It is not correct to
say that 15% for SC & ST is the minimum

quota of reservation and not the maximum.

If that be so, what will be the maximum quota
of reservation which has no where been laid

: . down. The circular dated 21.2,76 isan extension
of carry forward rule from 50 to 664% anmd it has
T : , '~ to be read in that light. So it has been said

that the prescribed quota is the minimum and
not the maximum i.e, for carry forwegrd rule
223% for SC and ST candidates is the minimum -
and not the maximum which has been fixed at
6634%. Here we are not concerned with c arry
forward rule. The Supreme Court in Akhil

A . B%ﬁ_ti% a Soshit Kggmah%i Sa% h v. Upglon of
'y | . ' | India (supra as sal at the Board shall

ake care to issue instructions to see that
in no Iear shall SC and ST candidates be
actually appointed to substanially more than
50% for the promotional posts.®

9. We have not been shown by the learned counsel for the
applica‘nt that the asbove judgment was reversed or modified
by arfy other judgment or order. The respondents have
’ . categorically stated in their counter reply that the quota
reserved for SC candidates was already full and, therefore,
the applicant could not be coﬁsidered againét a reserved - .
v vacancye ' |
10. In the light of the foregoing discussion, the OA %~
is devoid of merit and 'is’accordmgly dismissed at the

edmission stage itself leaving the parties to bear their
" own costs. a |

1.  The interim order passed on 8.11.1990 is also
vacated. '
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