IN THE CENIRAL ADMINISTRAT IvE TRIBUNAL A
PRINC IPAL BENCH, NEyw DELHI
'1? R *

0-:A. ND »1620/1989

SHRI MOHAL  LAL @QEL & ORS,
VS.

DATE CF DECISION : 5.3.92 |

=« sAPPL ICANTS

UNION OF INDIA & ORS

. -..RESPONDENT S

FOR THE APPLICANTS

--.SHRI B.B. RAVAL
FOR THE RESpONDE NI'S --.SHRI O.N. MOCLRI

N\

\/ef. ND.1584/1990

SHRI J.N. MOODGAL & ORs. .. .APPLICANTS
VS.

GENERAL MANAGER, NORTHERN RAILWAY . . RESPONDE NT

FOR THE APPLICANTS --.S3RI B.B. RAVAL
FOR THE RESPONDENTS ---SHAI F.S. MAHE NDRU
_ o
CORAM : - :
SHRI D.K. CHAKRAVORTY, HCON'BLE #EMBER (A)

SHRI J.P. SHARMA, HON'BLE MEMBER (J)

l. Wwhether Reporters of local papers may be
allowed to see the Judgement?

2. To be referred to the Reporter or not? ‘

| JUDGE ME NT . .
(BLIVERED BY SHRI J.P. SHARMA, HON'BLE MEMBER (J)

T

The applicants in the oA 1620/89, Nohan Lal Goel,
. Om Prazkash Sharma, Jagat Ram and Atma Ram TiWari were all !
earlier employed in S.S .Light Railvays w.e.f. 1.3.1947,

9.11.1939, May, 1945 ang 1.8.1946 respectively. After

Joining SS. Light Railways in-the

&

ministerial gide , the

00.2..?‘
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licants contfnuéa to serve the same Railways. The

1like
.S.nght Rall\ayss [.otner pr

ivate Railway %,Vﬁ re.

closed down in August, 1970. Thestaff was taken over

Shri
in the Irdian Railways. AppllcantLGoel was app01nted as

2 Booking Clerk in Allahabad Division and was finally

‘absorbed as Goods Clerk and retired on attaining the

age of superannuation on 31.3. 1987 after puttlng in 16 years

Shri
in the Northern Railway. Similarly appllcant,(_')m Prakash

301ned in 1971 and reached the age of SUperannuatlon on
31 801978 heving put in about 7 years' service ShdJagat Ram
JOlned the Northern Railway on 7. ll .1971 and reached the

age of SUperannu tlon in May, 1983 teving put in about

20 years of service and Shri Atma Ram Tivari joired on

having put in about 23 years of service. Thus all these

persons are retiree_from the Idian Railways.

2. J,N.'mOoqgal is the apélicant in OA l584/90.who
was also an employee in.S.S.Light Railways whére he‘joined
as Guard in Jure, 1941 and continued to work there till
31.8.1970 vhen the Rallvayzgf;sed down. In April, 1971,
the applicant was appoimted afresh as Ticket Collector.
The applicant retired from service on 31;1251977 as
TTE and since the service was only ofsixandja half years,
he ‘was denied pensionary bermefits. |
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3. In both the ,@plications, the facts, therefore,

are similar and releif claimed is the same, i.e., the

respondents be directed to sanction the suparannuation

bernefits of pension, first class passes, an increase in 5

Dearness Allowance and the pe nsion from time to time from

the date of sﬁperannuation till the date of payment | ._
with 13% interest. Howewer, in OA 1620/89, the relief |
is claimed in another manner that the direction be issued
to the re spondents that pension and other supe rannuation -
‘berefits of ‘Eot-:all service on the S.S.Light Railways

_ coupled with the one rendered on the Northern Railway

be given and the respondents be further directed to pay

the applicants immediately the difference of pension ard

e it

other berefits accruing thereby consequent to the grant

|
. s‘(
of relief No.l. . ‘

4. The respondents contested th€seapplicationsand stated

that both the applications are barred by time as the

applicants have already retired from service. OA 1584/90

has been filed in 199C and OA 1620/89 has been filed in

August, 1989. It is further stated thd& the employees of

JE O

TRCEREYE

S.S5.Light Railways at the time of the ir appointment were
specifically told that it is their fresh gppointment. The
learned counsel for the applicants hss filed the appointment
letter {Annexure G of the papers in OAl620/89), vhich clearly

shows that the - appointment on the Railways is purely temporary..

L
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The respondents al so referred to the 1etter dt.17.12. 1970 '
1 4 , |

(Annexure RJ.) wrltten by the Member staff Rallway Board

t0 General Manager, Northern Rallway, New Delhl regardmg

the absorbing of the staff of S.S nght Rallways and glvmg

certain guidelines. The responde'\ts also referred to the

circular of the Rallway Board dt.2l.1. 71 (Annexure R2) in vthch

there is a reference to the circul ar dt.17.12.70 (Annexure Rl) 1

It has been’ clarlfled in this c1rcular that the GOVErnment of ‘

India has dec1ded not take over these Light Ra:.lways. However,'.»

3 e

to.mit'i‘.gate'hazd‘ship to the ’retrenched employees 6f the
Liéht-Railways, as far as possible,’ they have decided'ﬂiateii ®
of them will be appointed ag fresh entrants by offering them

Jobs in ca'tegorles for which they are found sultable. |

In this letter also, the Ifu.rther guidelines have ﬁeed gi'vet{nh. .
Besides fhis, in para 5(i), it has been clearly‘ mentioned
that,u"f'rhere should be o indication that ‘t;he men are bemg

called up as ex-employees of the Light Rallways or that any "

coansideration is being shown to them on this account. The men

are to be considered for gppointment and not for sbsorptions

the termm absorption should be avoided. Futher it ‘is'ne htiorxed ,

. . in para (ix) that their services on fhe Indian Reilways will:

be_ pensionable and they shall be required ‘Eo subscribe .. .
compulsorily to the said Railway Provident Fund (Non Contributory) }

, L : _ : : . ¥
under the rules aopl icable to other Railway servants on the

date of their appomtment - The respondents have also further

00050..
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relied on a Iv‘evmo’ of thé Railway Bkoard dt.22.9.80-(Anr1e xure R3)
nerein 1t is mentloned that the enployees of S S. L1ght

Railways who were reaopomted on Indlan Rallways vﬁre to

be treated as f‘re sh entrants as temporary eﬂployees and -asw

such their past service on the nght Rallways is not to be

taken into account for the purpose of pensmnary and Lis) ther

benefl'ts.

5. Thus according to the respondents,' the gpplicants -

are not entitled to any relief.

wa e

5. We have heard the learned counsel for the parties at |

- length and have gone through the 'reco_rd.ofthe case,.‘ The

learned counsel for the appllcants has placed rellance on
Rule 405(1) of the Manual of Rallway Pension Rules9 1950
Th%s_penSIOD rule lays down how the service rendered under
private Railway companies ard ouasi-f}ailway ‘bo_dies a_'re to be_

treated for the purpose of pension. However, the j:eference_

to this rule in connection with the applicants who were

earlier;employees of S.5.Light Railways and admittedly S.S.Light
Railways was not taken over by the Ipdian Government, so any

Teliance ¢n this rule is misconceived. Thestand of the

resp.onden'ts is that S.S. Light Railway company was not taken
00060.-00
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on compassionate, grounds. 'l‘he -le arred counsel for the

| eircul.ars of the _Railway Board (Annexures R2 'and-,.Rs:s'to the -

_counter) wherein at ‘the time, the gpplicants were gJ.ven

;-,,-vle-;arned;»_counsel, for the applicants, 'hovsever, want's, to

over by the Indian,Government -and the employees 'serving . . .'
under the said Railway -were given fresh 4.4app<;>‘intme-n,té.zo nly !
| - ,

’l
appllcants cannot now successfully assall the varlous

:l
aopomtme nt m the Indian Railways and also subsequently

S

in the year 1980-were specifically told ‘that v“thei‘r‘i;‘.fe arlie "x.:"' o

service's rendered’ under S.S.Light Railways shall no t'be.

e

c:o-nntéd;;ffor‘- ‘the puiposes of service ‘under :the Indlian

) i
[ . b
b e : i
] - RN O

Refl'ways or f’o"f pe n'siof:ri*ah}‘ and other benefits. &ny length
!} ) .
of argument on this point or the reliance on the authorltles'

‘Placed in:..-ft-he'ule arfed counsel in’ W lcome Hotel Vs' State of
does not help the ap’)llCan'tS because
Anchra Pradesh  AIR 1983 S.C. 1015./ the resoondents,, since

the: appllcants were. appomted in Inolan Rallways,:have takenﬂ '

clear: and static: stand that they are fresh aopomtees. The

ol

LG

agltate the fresh appomtment on. the plea that the ex-employees

,a g
(

it

of . S S.Light Rallways were. glven age concessmn strlct medlcal

o &xamination was avo 1ded and p ay protectlon was prov1ded but . C

H‘

thlsflby‘ 1ts_.el.f will not‘co’nfer: any righ't On themi{to count o

the ir earller serv1ce because the Rallway as - sovere 1gn authorlty;
j L e 4 R i&
‘ and in a soc1al democratlc set up as an e mamp 1y lemployer gave *

the se beneflts only as 3 matter of concession and compass:.on, .: f

otherw1se the appllcants and other employees 'of

s

f,l .09'070-00 :
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*Railways would have been financially hit hard and some of -
them might not have -'lbeen"able"-td pm"vide necessities of ° =~
life to. the'msel'v'efa -and the ir dependents. Thus on the pesition

of law, the matter is clear that since S.S. Light Rallway

was not taken up by Indian Government ‘and the applicants

were rever kept in dark and various appointme nt letters and'’
letters sending them'on training relied by the applicants

themselves go to show thet they were fresh &pointees in:

the Indian Rail.ways_ and their services in the Indian Railways

shall Commence from the date they joined the Indian Railways:

under the Manual of Railway__ Pension Rules, 1950. They canmot

cngnnt any servi_ce which they have put in e-a'rl-ievr-v,"ith" ‘the.
prlvate Rallway and that could have been only:possible on

a 1ot1flcatlon or.c1rcalar in ~this regard by the Ministry of
Ra;.;]:WaYS, or E_ieilvaay' Board or a decl aration by the Court ef -
Lav_yl.,_;‘ There is mo circular of.the Raiiwa)-f Board and further
the - spplicants did not agitate at the time of thelr appomtment
' to -the Indlan Rallways the grievance of the countlng of thelr

_ 'earller service nor they agltated the. matter after they joined

Indlan Rallways in the ye ar 197.1 then they cannot after 20 years
of . gap say that they were entitled to count their earlier

serv1ce to be under a private Rallway w1thout any legal

authorlty .

’

7. The second contentlon by the learned counsel for the : - -

appllcants is that some of the persons of 35.S. Light Rallways have

L
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“been granted pensmn and in this’ connectlon, the case.offone T S
{ [ BRI

-Ram Kumar Sharma has been referred to - The photostat L ‘ b
. B - i b ]
'c0py of 1n1and enve10pe has also been filed to substantlhte : gf,;;
. . SR

o SIRTRE B |

this fact. The reSpondents we re also directed to flndout § "? |
the authentlclty of thls letter. The respondents, however. i i
in sp1te of several Opportunltles could not gather any 1nformat10n ; ;“}.i?
for want of detalls des1red by them from the appllcants. 1 SR
BeZﬁhateverZhay, the adverse 1nference cannot be drawn because . i :1“ %

no spec1f1c rule notlflcatlon, 1nstructlon or admlnlstratlve R S £

.,order has been shown where a person can be granted pen51on | . 31 o
under the Manual of Rallway Bensron Rules, 1950 It has been B S ;g;
T IR o A e s L@y
clearly held in a Pull Bench dec1510n of C.n.T. in the case of b f;ﬁ
C.Seetharamgiah & Ors.Vs.The Accountant General, ~.P. & Ors.,. Full .
‘Bench Judgements, ‘CAT;*Vol.l, p=215 that equal pay foriequal’ work

where a pay scalé has been ‘provided means equalscale and not TR
.identieal.pay in that.scale, Error committed by department, inone 1 | o

' case cannot become basls of grantlng simllar. berefit to ethers. | ?ﬁg tf

:; o ; Ty EL B
i R I :

Here there was a clalm of hlgher pay by the appllcant on the -

; ,analogy of two other staff members. Though in that case the
X e‘.«_,:‘ (=

PO
|

respondents admltted that the flxatlon of pay in the1r case

il as :,:ri:;mz;{§v
has been done by mlstake but that ground was: not taken[suff1c1ent '
'.7 \ z

for glv1ng beneflt to the appllcants of that case relylng on the | tié

Judgement of State of Orlssa Vs Durga Charan Dass, AIR 1966 SC
p-1547. In the present case the appllcant could notwsha&, | 1
: iy ; 5 . vt the :’“fﬁ-: R P
:u er what 3rov151on of law, 1f 1t is a fact Zsald Ram Kumar Sharma '

_: - \ . . . - ‘j . LR - . !
has b en granted oen51on.> In thls correctlon 1t 1s'also to be

. seen that the aopllcants after thelr appointient to the indlan

.
A
. al

| Rallways were under the. scheme of. oen51on 1ntroduced by Railways .

N . - .. . . = P T SR S, A e i
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s'ince 1967.. -It.cannot ,be ~said, therefo-re, that said -

Ram Kymar Shartna whas beenl‘given oen\s;.'o'n on» the qual ifyiné
service after coun‘tlng—the: serv1ce he has”rendereo J;-n the'.'
prlvate Rallways; ';l‘"he qnestlon of dlscrlmlnatlon only anses' |
when two persons slm.llarl‘y} 51tuated are not treated alJ.ke
accordrng to sor"ne”norma and §u1de11nes or prec»edent-.. In thls |
case the aoollcants have utterly falled to snow thot they

have been dlscrlmlnated on thls account. Merely because N
some person or employee 1n the earsttwhlle S S nght Rallways

has been granted pensz.on though the fact 1s not admltted

and emhatlca7ly de.nled by the respondents, mould not by 1tself ]

make the Case of the appllcants 01scr1m1natory unless 1t 1s i:

shown‘th’at’they are eligible for the "same'.. The conduct of' '
the.‘a,opl"ilcants" however negatlves anyv such aoproacn | :’t'he
appllcants have themselves Jomeo the. serv;ce onder Indlan
Rallways know1ng~well that they are belng .glven fresh

~app01ntment. In the prlvate Rallways when they Jo:neo there

was‘no scheme of pensmn. V\hen they Jomed the Indlan Rallways,‘q

they were tolo soec:;_flcally that they have to co ntrlbute towardsi‘:‘:

~  Provident ' '
non contrlbutory /_ﬁnd and shall be governed by the oen51on

rules. Therefore now they are estopped to assert that

thelr earrler non pens:Lonable serv1ce be also counted as serv1ce o

an Indlan Rallways .

8. .. It is mot the case ofthe appllccnts that S.S. nght Rallways )

“have ‘been taken/_by Indian Government. I fact, it is denied by

L
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the resoondents and almost conceded by the applicants in
their gpplicstion itself.

9 The appllcants cannot be allowed to agltate the matter

.

now, long years after the ir retJ.rement.-l.The age of

superannuatlon of all these appllcants has also been glven

in the earller part of the Judgement. The mpllcants d1d not o

agltate the matter even after the 1r retlrement and only

contended themselves when theY heard th"t ‘some °f the persons

have fllEd matters agltatlng thls before the Court of law.-
That will not by 1tse1f bqf suff1c1ent ground for the appllcants
to come s0 lcte and the appl:LCutlon, therefore is also '

'C'i

barred by laches and llmltatlon w1ll come in their way as

provided under Section 21 of the Admlnlstrative Tribu‘na"l(s

Act, 1985, - - o

- 10.  After close of the arguments, the le arned counsel' for the

applicants has filed certain documents. These documents are

- not relevant to establlsh the fact in issue 1nthls case that

- the S.S. nght Rallways were taken over by Indlan (:overnment

~ in the year l97l. Some of these docurrlents, however, go to

hshow that the S.S.

- one ye
- under Indian Railways. It is, ther:fore

';de al with e

Light Rsilwsys closed down on 31.8.1970
and after that the applicants were out of employment and 1t was
ar after that the appllcants were given fresh appointment
’ 'not necessary to

ach and ewvery d: cunent which is not relevant to the.

1ssue in the present case.

. 5 oo
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JL, The learned counsel for the agpplicants has also drawn

certain inferences from these do,cuments which 4have' been filed.

The 1nferences are drawn only fmm proved facts and not

from any document whlch has been flled as ‘t.heﬁocument 1tself

as an evidence for>1ts contents.Drawing infere”nce is-an
argume nt whlch is to be supported by some authorlty o‘n that
pomt. Cn thls account also a perusal of these documents |
filed subsequently would not add any welgh't to award of

pe n51onary beneflts to the appllcants on countlmg serv‘lce““
to be under S S.nght Rallways.. Taklng all these facts

|
we hold that N
PY into’ account Lboth the appllcatlons are devold of merJ.ts and i

are, therefore, dlsmlssed leav1ng the partles 'to be ar the ir

. e lﬂu." S i
own costs. M@’\("‘Y ”}/f‘**— W“"’L a wu

i
“’,l;_’-b:

T (D .K. crakaavorly) g
MEMBER (A) H
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