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2. To be referred to the Reporter or not?

_ JlDCjEAEfNTT

teLWESD BY SHRI J.P. SHARMA, HOM-BI£ ffifflEH (J)
The applicants in the OA 1620/89, Mohan Lai lioel,

O® Prakash Sharma, Jagat Ram and Atma Ram Tiwarl v«ie all
earner employed in S.S.Light Railways ..e.f. 1.3.1947,
9.11.1939, May, 1945 jna 1.8.1945 respectively. After
joining SS. Light Railways in the ministerial Side, the
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h\ ' ... to servs the satifi Railways. Theapplicants continued to servs
\ i_lco/ ^ther orivate Railways^,Viere

S-S-Llght Railways.

, o-rn ThPQ+aff was taken overclosed down in August. 1970. Thestatt w
Shr i

in the Wian Railways. Applicant/Boel was appointed as
a Booking Clerk in Allahabad Division and was finally
absorbed as CSoods Clerk and retired on attaining the
age of superannuation on 31.3.1987 after putting in 16 years

Shr i

in the f^forthern Railway. Similarly applicant^m Prakash

joined in 1971 and reached the age of superannuation on

31.8.1978 having put in about 7 years" service .S^iJagat Ram

joined the Northern Railway on 7.11.1971 and reached the

age of superannuration in May, 1983 Irwing put in about

20 years of service and Shri Atma RamTivari joined on

13.10.1971 and reached the age of superannuation on 31 lO/-"

having put in about 23 years of service. Thus all these

persons are retiree from the Indian Railways.

2. J.N, f/ioodgal is the applicant in OA 1584/90 who

was also an employee in S.S.Light Railways where he joined

as Guard in June, 1941 and continued to work there till
was

31.8.1970 vhen the Railv.'ay/.closed down. In /^ril, 1971,

the applicant v/as appointed afresh as Ticket Collector.

The applicant retired from service on 31.12.1977 as

TTE and since the service was only of six and,; a half years,

he was denied pensionary benefits.

L
• •*3 • •



3. In both the ^applications, the facts, therefore,

are similar and releif claimed is the same, i.e., the

respondents be directed to sanction the suparannuation

benefits of pension, first class passes, an increase in

Oearness Allowance and the pension from time to time from

the date of superannuation till the date of paymerrt

with L8% interest. Hov/SN^r, in OA 1620/89, the relief

is claimed in another manner that the direction be issued

to the respondents that pension and other superannuation

benefits of total service on the 3.S .Light Railways

coupled with the one rendered on the Nforthern Railway

be given and the respondents be further directed to pay

the applicants immediately the difference of pension and

other benefits accruing thereby consequent to the grant

of relief No.l.

i

j.i

4. The respondents contested thdse applicationsand stated

that both the applications are barred by time as the

applicants have already retired from service. OA 1584/90

has been filed in 1990 and OA 1620/89 has been filed in

August, 1989. It is further stated thi the employees of

S.S .Light Railways at the time of their appointiiKnt were

specifically told that it is their fresh appointment. The

learned counsel for the applicants has filed the appointment

letter (Annexure G of the papers in 0Ai620/89), vhich clearly

shows that the ^pointmenrt on the Railways is purely tenporary.;
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The respondents also referred to the letter dt.17.12.1970 ^
(Annaxure Rl) written by the Member staff. Railway Board
to General Manager, ttorthern Railway. New Delhi regarding

theabsorbing of the staff of S.S.Light RaUways and giving
certain guidelines. The respondents also referred to the
circular of the Railway Board dt.21.1.7i (Anrexure Rl) in rfiich
there is a reference to the circular dt.17.12.70 (Annexure Rl).

It has been clarified in this circular that the Government of

India has decided not take over these Light Railways. Hov^ver,.

to mitigate hardship to the retrenched employees of the

Light Railways, as far as possible, they have decided thatdi |

of them will be appointed entrants by offering them

jobs in categories for vhich they are found suitable.

In this letter also, the further guidelines have been given.

Besides this, in para 5{i), it has been clearly mentioned

that, "there should be no indication that the men are being

called up as ex-employees of the Light Railways or that any

consideration is being shown to them on this account. The men

are to be considered for appointment and not for absorption*

the term absori:>tion should be avoided. Futher it is r® ntioned

in para (ix) that their services on the Indian Railways will

be pensionable and they shall be required to subscribe _

coopulsorily to the said Railway Provident Fund (Non Contributory)

under the rules applicable to other Railv/ay servants on the

date of their appointment. The respondents have also further

4
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relied on a I^mo of th^ Railway Board dt.22.9.3G (Anne xure R3)

W-erein it is mentioned that the employees of S-S. Light

Railways who were "reappointed on Indian Railways were to

be treated as fresh entrants as temporary enployees and as

such their past service on the Light Railways is not to be

taken into account for the purpose of pensionary and ib ther

benefits.

5. Thus according to the respondents, the applicants

are not entitled to any relief.

6. have heard the learned counsel for the parties at

length and have gone through the record ofthe case. The

learned counsel for the applicants has placed reliance on

Rule 405(i) of the Manual of Railway Pension Rules, 1950.

^ This pension rule lays down hov/ the service rendered under

private Railway conpanies and quasi-Railway bodies are to be

treated for the purpose of pension. However, the inference

to this rule in connection with the applicants who were

earlier employees of S.S.Light Railways and admittedly S,S.Light

Railways was not taken over by the Indian Government, so any

Reliance 4n this rule is misconceived. The stand of the

respondents is that S.S. Light Railway conpany was not taken

• • 6 • ••



^c\
over by the Xndian^Government the employee5 serv^ , I

• • [• •
under the said Railway were given fresh appointments only -

•• •' " •• ••• •• ••• • 1'̂ • !
on conpassionate grounds. The learned counsel for the i';

" • ' ' ' • i: . :f;
applicants cannot npvy successfully assail the various i j

circulars of the Railway Board (Annexures R2 and R3:i to the f
• •fHi 'I

counter) wherein at the time, the applicants were given |

appointment in the Indian Railways and also subsequently
' ' ' • • '!

in the; year 1980 were specif ically told that the irkarlier' ;
. . • " . " i!

services rendered under S:»S.Light Railways shall not'be

counted/for the puiposes of service under the Indian
• ji -

;flSiTw%s or for pensionary and other benefits. Any length
ii ,

; • . I • ro
of argument on this point or the reliance on the authorities

ii

placed by the learned counsel in Vitelcome Hotel \/s| State of
does not help the applicants because

Andhra Pradesh, AIR 1983 S.C. 1015.the respondents, since

ii . . " • ^ . I
the <applicants v\ere: ieppointed in Indian Railways, i|have talEcen

clear and static stand that they are fresh aopointees. The
• •• •. . •• •" , ]; . • , r i

• learned, counsel for the ^plicants, however, wantis to '
• , . / T;. • , ' f

agitate the fj^sh appointment on the plea that the ex-enplbyeesi [

of . S.S.Light Railways were given age concession,!! strict medical !
• -• • - S

Examination was avoided and pay protection was provided, but 1
" • , • S •

this by itself will not confer any right on themfto count i
•I ' .

their earlier service, because the RaUway as sovereign authority!
and in a social democratic set up as an eatatipW ijemployer gave '

these benefits only as a matter of concession aricJ conpassion. .•

otherwise the applicants and othSr.enployees of S.S.Llght

• t •• " •'1'"
2 • .7I «••/•*«
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0
.Railways vculd have been finanelally hit hard and some of

them might n<Dt have been able to provide necessities of

life to themselva^s and their dependents. Thus on the position

of law, the matter is clear that since S.S. Light Railway

was not taken up by Indian Government and the applicants

wre never kept in dark and various appointnent letters and

letters sending them on training relied by the applicants

themselves go to show thrt they v«re fresh appointees in ;

the Indian Railways and. their services in the Indian Railways

shall commence from the date they joined the Indian Railways:
under the Manual of Railway Pension Rules,. 1950. They cannpt

count any service which they have put in earlier with the,

private Railway and that could have been only possible on •

a ^tification or circular in this regard by the Ministry of

Railways or Railway Board or a declaration by the Court of >

Law,.. There is no circular of.the Railway Board and further

the applicants did not agitate at the time of their appointment
to the Indian Railways the grievance of the counting of their

earlier service nor they agitated the matter ,after they joined

Indian Railways in the year 1971, then they cannot after 20 years

of gap say that they wre entitled to. count their earlier

service to be under a private Railway without any legal .

authority.

7. The second contention by the learned counsel for the

applicants is that some of the persons of S.S. Light Railways have

I
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been granted pension arid in this connection, the case of|

Ram Kumar Sharma has been referred to. The photostat j

copy of inland envelope has also been filed to substantijate
_ • \

this fact. The re^ondents were also directed to findoiit

the authenticity of this letter. The respondents, however,

in ^ite of several opportunities could ^t gather any information

for want of details.desired by them from the applicants'i.

Be^illi'ate ve rlmay, the adverse inference cannot be drawn i^cause

no ^ecific rule, notification, instruction or administrative

order has been shown v^iere a person can be granted pensiion

under the Manual of ftailway iRension Rules, 1950. It has been

clearly held in a Full Bench decision of C.^.T# in the .case of
C.Seetharam^iah &Ors.Vs.The Accountant ^neral, a Ors.,, Fyn
Bench Ju^Qrtiertts, CAT^'Vpl.l, p-2l5. that equal pay forfequar AwDi^k
where' a pay seal^ has been "pro vided meanslequal-'scale and not
identioal. pay in that , scale Error committed by depar,;tne,nt; in o r^
case cannot become ba^is-of: granting similar . benefit ^to ethers.

Here there was a claim of higher pay by the applicant on the

^ analogy of two other staff members. Though in that cie, the

respondents admitted that the fixation of pay in theii^ case

jhas been done byr mistake, but that ground was not tak^rSufficient
for giving benefit to the applicants of that case relyjing on the

; judgement of State of Orissa Vs. Purga Charan Dass, AIR 1966 SC
'I . •

p-1547. In the present case, the applicant could not ishow,
the ^ ' lunder what provision of law, if it is a fact,Zsaid Rari Kumar Sharma

has b en granted pension. In this collection, it is ilso to be

seen that the applicants after their appointiient to tl^ie Indian
. ^1 • i,

: .the scheme of pension introduced ^
. ' • • 'I
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^ -^967. It. cannot be _-said. .therefox^^

am Kumar Sharma has been given pension on the qualifying '
service after counting the service he has rendered in the

private Railways. The question of discrimination only aUses

when tv« persons similarly situated are not treated alike
according to some norms and guidelines or precedent. In this
case, the ^plicants have utterly failed to show that they

have been discriminated on this account. Merely because

some person or employee in the earsfewhile S.S. Light Railways

has been granted pension, though the fact is not admitted

# and emphatically danied by the respondents, wuld not by it^lf

ma^ . the case of the applicant s discMminatpry ;anless;; 'is'^ -

shown that they are eligible for the same . The bonduct of ^

the ^plicants, hov^ver, negatives any such approach. The

applicants have themselves joined the service under Indian

^ Railways knowing well that they are being given fresh

appointment. In the private Railways when they joined, there

was no scheme of pension. Wien they joired the Indian Railways,

they were told specifically that they have to co ntribute towards
.... ^Provident- •• ••'-' • • r ^-V •

non contributory ^nd and shall be governed by the pension

rules. Therefore, now they are estopped to assert that

their earlier non pensionable service be also counted as service

an Indian Railways.

not the case ofthe appliccrits that S.S/LigHt'Railways
&verhave been taker^by Indian Government. fact, it is denied by

I



^ the respondents and alncst conceded by the ^plicants in

their application itself.

9, The applicants cannot te allowed to agitate the matter

now, long years after their retirement. The age of

superannuation of all these applicants has .also been given

in the earlier part of the judgement. The applicants did not

agitate the matter even after the ir retirement and only

contended themselves when they heard that some of the persons

have filed matters agitating this before the Court of law.

That will not by itself b^ sufficient ground for the applicaits

to come so Icte and the application, therefore, is also

barred by Laches afKi: limit at ion w^ come in their way as

provided under Section 21 of the Administrative Tribunals

Act, 1985..,, •

10. After close of the arguments, the learned counsel for the

^plicants has filed certain documents. These documents are

not relevant to establish the fact in issue inthis case that

the s.s. Light Hallways «eie taken over by Ireliari Uovernirent

in the year 1971. Sore of these documents, however, go to

show that the S.S. Light Railways closed down on 31.8.1970

and after that the ^plicants veie out of employment and it was
one y.ar after that the ^pu.^ts «re gi^n f^esh ^polntment

under Indian Railways. It is, therefore, not necessary to
deal with each and every d.cu^nt, ^.ich is not relevant to the,
issue in the present case.

i
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♦lit The learned courasei for the ^plicants has also drawn

certain inferences from these documents which have been filed,

The inferences are drawn only from proved facts and not

from any document, which has been filed as the^ocument itself

as an evidence for its conte nts .C^r awing inference is an

argument which is to be supported by some authority on that

point. On this account also, a perusal of these docunents

filed subsequently would not add any weight to award of

pensionary benefits to the applicants on counting service

to be under S.S.Light Railways. Taking all these facts
we hold that .

into account,/jDoth the applications are devoid of merits and

are, therefore, dismissed leaving the parties to bear their

own costs.

\ a *r • :jnfvninh~y
iVE R ( J )

(D.K. CHAiaAvORft) '
iv£:vB£:R (a)
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