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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL |
NEW DELHI

O.A. No. 1573/90

TA No. 199
- DATE OF DECISION 26.4.1801
\Shri R.Ke Garg ' Retitiosneex A'pplicant
shri T.C. Aggarual - Advocéte for the Peeeléex®y Applican

: ' Versus ’
. di ! h the
. Union of India I-,hroug Respondent

SF\ri Melos Verma

Advocate for the Respondent(s)

. CORAM _
The Hon’ble Mr. P.Ke Kartha, Vice-Chairman (Judl,)
. The Hon’ble Mr. MeMe Singh, Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Judgement 9‘]9
2. To be referred to the Reporter or not ? ‘?M

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? / M

(Judgement of the Bench delivered by Hon'ble
Mr, P.K. Kartha, Vice-Chairman) :

The applicant, who is working as an Assistant
Enginegf in the C,P.,W,D,y filed this application under
Section 19 of the Administrative Tribunals Act, 1985,
seeking the follouwing relisfst-

(1) To set aside and quash the impugned order

dated 14.9,1989 withholding the inclusion
of his name in the panel of promotions B
from AssIstaqt Engineers to Executive

Enginsers;
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(ii) to ‘direct the reSpondents. to include his
name in the panel prepared py the- Screening
Committes on'12.5.1988 for such promotionjand
(iii) to direct the respondents t; open the 'sea;ed
cover' ;nd promofe him without considering
the effect of pending vigilance case from
the same‘date’his next jumior Wwas bromotEd
as Executive Engineer.
2. The facts of ‘the case in brief are that the
appiicant Was appointed in the C.P,W.D, in 1958 as Junior
Engineer, He was promoted as Assistant Enginser in 1967,
' uhich post he is holding continuously for nearly 23 years,
He was éent oﬁ deputation fo tﬁe Belhi Develdpment
Authority (D.D.A.) from pctobér, 1979 to January, 1984.
On 7.2.1985, the D.D.A. wrote to him asking for his
%xplénation in regard tovthe>executioﬂ  of some defective
work, He sent a reply g;ﬁing his explanation, On
25.7..1985, the Superintending Engineer, C,P,W.D,, issued
a memorandum to him asking %or his explanation in regard
to the same maﬁter; He gave his explanation on 6.12,1985,
3 . A D.P.C. uwas held on 12,5,1988 to consider the
Case of promotion of Assistant Ehgineers to the pbst of
Executiye Engineers, The name 6ﬁ¢the apblicanf'uas also
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considered, but the assessment of the D.,P.C. has been
.'\ -
-kept in a 'sealed cover!, in view of the pendency of a

i

vigilance case against him. This has been called in
guestion in the present applicaticn. The respondents
have statéd iﬁ their counter-affidavit that the findings
of the D.P.C., have been kep£ in a 'sealed cover' as
serious allegations were being ingestigated against the
applicant, Subsequently, two charge-sheets wers served
on the applicantAon 15.8.1990 and 24.8.1990, respectively,
The»héaring in these casés has yet ta take place, |

4, We have carefully Qone through the records of ths
case and have cbnsidered'the pival contentions, In our
opinion, thelconténtiﬁn of the respondentslis legally.
uns:sﬁainable in view of the recent decisions of the
Supreme Court in C,0. Arumugam- & Others Vs, the State
of Tamil Nadu, 1989 (2) SCALE 164—1, and State of M.P,
Vs, Bani Singh and Another, 1990 (1) SCALE 675,

5. In Arumugam'é case, the Sﬁpreme Court abserved
that the consideration of promotion could be postponed
only on reasonéble grounds. .The promotion of persons,
égainst Yhom ch;rge has been framed in the disciplinary
proceedings or charge-sheet has been filed in the i
criminal case, may be deferred till the proceedings

are concluded, In the case of raespondent No,4 before
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the SUprgme Court, his name was not included in the panel
for promdtion since theres wers diéciplinary'proceedings
then pending aéainst'bim.} But when the éanel,uas
prepared‘and approved, there was no cha;ge f ¢ amed against
him. The Supreme Court observed that "it is,‘thergfore, ‘
vnotvproper to have overlooked his Caée for promotion™,
'AThe Supreme Court; therefore, directed that his case be
considered for promotion and if hé Wwas found suitable

f or promotion, hs must be promoted with all coﬁsequéntial
‘benef its,

6 In the same vein, the Supreme Court obsserved

in Bani Singh's case-that ."normally, pendency or
contemplé£ed initiaficn of disciplinary proceedings
against a:Candidate must be considersd to have absoclutely
no impact‘upon;'to his right being qonsidergd. I%
depart@ental enquir? had reached the éﬁage of framing

of charges after a prima facie case has been made out,

the normal proéedure followed as mentioned by the

Tribunal, was ! sealed éover"procedure but if the

disciplinary proceedings had not reached the stage of

framing the chargs aftep prima facie cass is estaﬁlished,
the consideration for promotion to a higher or selsction
grade pannot,be withheld merely on the ground of pendéncy

A

of disciplinary procaedings."

Or—
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7 In the conspectus of the facts and circumstances

of the case, We allow the application and order and

direct as follous:-

(1)

(ii') ‘

_(iii)

The respondents are directéd to open the
'sealed cover' in uwhich the recommendations
of the D,P.C. held on 12,5.1988 for promotion
to the Grade of E'xecutive Enqineér has been
kept, insofar as it applies to the applicant.
In cése-he has béen found fit for promotion
as Executive Engineer, he éhpuld be promoted
immediately, according to the order of merit
adjudged by thé_DfP.C._and'From the date his
immediate junior, if any, was .promoted, The
respondentsAshgll do so“hofuifhsténding the
fact that a vigilance case was éending against
the applicant as on 12,5.1988,

THe-app;icant would be entitled to arrears

of’ 5ay and alloWances and all cbnseQuential
benefits from the déte of his promotion as
Executive tngineer, as directéd above,

%e make it clear that the promotion of the
appliqant would be subject to the result of

the discipiinary proceedings and the Government

would be entitled in the light of, and if
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justifiéd_byvthe findings therein, to
revieW the promotiong
(iv) The respondents shall comply with the
above directions within a period of one
month from the date of recgipt of this
order,
There will be no order as to costs,
SERRPE ekl
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’ e
(M. M, Singh) Gl (P.K, Kartha)
Administrative Member Vice~Chairman(Judl,)



