IN THE CENTRAL ADMINISTRATIVE TRIBUN

CORAM

q
NEW DELHI

O.A. No. 1568/9

CAT/712

T.A. No. , 159
DATE OF DECISION  26.4.1991
Shri Balwan Singh Petitioner
Shri K.N.R. Pillai : Advocate for the Petitioner(s)
Versus o ‘
U.0.I. & Another Respondent
Shri M.L. Verma Advocate for the Respondent(s)

The Hon’ble Mr.P.K. KARTHA, VICE CHATIRMAN(J)

The Hon’ble Mr.M.M. SINGH, ADMINISTRATIVE MEBER

el e

Whether Reporters of local papers may be allowed to see the Judgement ? 77

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGMENT

(of the Bench delivered by Hon'ble Mr. P.K. Kartha,

| Vice Chairman(J))

The issues raised in this applicatioh are identical- with
those in OA 2052 of 1989 and connected matters (Shri Rameshwar
and bthers Vs. Union of India through Director Geﬁeral,
Doordarshan) which has been disposed of by judgment dated 26-04-
1991 @ separately. The present application is also disposed -of
in accordance with the directions contained in Para 11 of the

said judgment.
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.Rzﬁitﬁisfggoppﬁed 1o dLSpose them of by a8 common judgment.h

S
spe d o

‘”w;tﬁgiépplicents are not holders of civil*posts and es

PRI f;:boordarshan had adopted a: novel method of

'“ibermissible? ”That is the questlon before us.

513&*‘¢wyﬁ“.~The-basic stand of the reSpondents is that _fff

‘4as they tbemselves had replaced an earller group on

: -Q§?ployee or for leave and other conditlons of service. 1y
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-casudl labourerscengaged in the Directorate General. =
"QfDOOIdoISth common queStions of law have arisen and |

engaging casual labourers, whlch has been called dn

N
i

A

’huestionfin these batch of applicatrons. Casual

“workeIs. are en,aged by . verbal orders and d;scharged

e By verbal orders 3t. the end of 90 days. Innedlately 1:3 B
nother’ batch of casual workers is tu&en in replacemﬂntr{‘“

Thls goes.on and on. The apparent object appears o be

L S

prevent ‘them: developlng any right by vrrtue bf servrce

”rendered by them over e perlod of time.l Is thls legally

"Fgﬁgﬁuiﬁey are-not entltlea 10 relref from‘the”Tribgafi.
wiihatrthey have been engaged as casual jsbourers for

:5?{casual nature.of work, ‘that th_y have bee" engaged o o

ccujractual basis for. a spe01fic perlod that the clalm,
of the: applicants that they should not be replaced by

another group of casual employees is not justifled

i

!
!

‘Qelr engagement and that the applicants are not |

enmﬁtled to the pay- .and allowances of regular Group 'D‘
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The reSpondents have relied upon nmmus judiclel

pronouncements in support of thelr contentmnsl
| 4. o It is m that the' casual labourers’
: are not holders of civil posts, as has been he 1d by
:;;'the Supreme Court in State of Assam- VS. Kanak Chandra.
AIR 1967 SC 884. The' only consequenceﬁ;f this is that
they are not éntitled: to the “protectmn of Article 311
'«, | n of the Constltutlon. It"cannot,-::however. be denied that 1
| - even casual labourers are’ ent:.tled to the protectlon /
o of Artlcles l4 and 16 of the Constltution. While -

o Article l4 pmvides that the state shall not deny to

any person e\,uality before the:law-or the equal

@

protectlon of the laws ‘within: the: territory of Ind:.a,

[
bEN

nrtlcle 16 stipulates that there shall be 'equality of

et oF s
P L °F

1zens in matters relatlng 1o

Opportumty for all c'

mployment or. appointment ‘toany. off:.ce under the
o state.> In a catena of detisions, the Supreme Court
has observed that state action should :be *tested on. the
tOuchstone __of fa 1rness‘-, »‘jus‘tness;:: and re,asonc._bleness in :
| '\’r.ie'.{:fnf | the valuable gha-rantees cqntaine'd in 'Artl-c_les
l4 and 16 of the Constitution. ‘Con\rersel§;;'State. action

l

?.should not be arbitrary, discr:.mlnatory or unreasonable.

T‘“ Gases relied upon by the 1earned counsel ﬁ’ the

. f’f;f‘ e ‘respmentss- -
{( R AIR 1967 SC 884; 1989210 ) ATC 656; 1990(2; SLI 169;
\ e Do 1987(4) SLJ 7855 1990(1) 56; 19e8{7 51; l990(1)
e o “SLJ 624; 19s7t SLJ 429; 1989 3 SLJ 306; 1990(13)
R W VAATC 1423 1988 ) ATC 929, .1990 SLI 47; 1990(3)
s\‘; MP& SLJ 28, o ;
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We have no. . doubt in our minds th the :

s
‘J[ '.

_:-1~p011Cyf f ‘hire and fire' adOpted by the respondents R ‘ |

v« i ingthe instant case, is. violative of the provislons

o of: Art;cles, 14 and 1.6 of Consti-t.ution and is liable

ool be struck down on. that score. In Dhirendra Chamoli

reJecting the contention of the Gentral Government
:ﬂl‘»fjthat the casual wprkexs employed in the Nehru Yuvak A

-‘Kendras @re outside the pale of protectlon of Article

s R TP _":vIn Surinder Singh Vs. Engmeer-in-Chle“f,
\

. '.‘_‘."_'1

e reg‘.ret that many employees 'were kept in service on a

< and Another Vs.e- S'tate of U P. » 1986 SCI:(I.&S) 187, uvhile

A
!

N

[
,I

,14_70{f“t,he_'Gdnstitu,ti.on, _'the Supreme Court obsexved as

. . \
- followsse &
n It is- peculiar on the part of the
Central Government 1o urge that:these
*whpersons took uE mp loyment with!the Nehru
"“yuvak Kendras - knowing. fully well that they .
. will be paid only daily wages ‘and, ‘therefore,’
it w Srithey cannot claim more. -This argument lies
Cowte 1117inthe. :mo!\th ‘of.the-Gentral Government -
Sk for it is all too famlliar ‘argument with fhe -
“reli o gmploiting ‘class and a welfare istate committed !
“to a socialist pattern of soc:ety*canno*<be'r—
tpermltted to advance such an ‘argument.
must be remembered that in this countryle
e .., where there is so much unemployment, ﬂ ,&
-7 R choice for the, ‘majority of people is to starvo}é :

“terms are ‘offered by “the ‘employers - The ‘fatt
that. these employees-accepted employment with
‘the full knowledge that they will be paid ..
only daily wages and they will not get the':

same salary and conditions of dervice as .. .l

- other class IV employees, ‘cannot provlde an T R
: -escape ‘to the Centra Government 1o avoid- ‘N E
© o the: mandate of equality enshrined in Ar'tlcle Ll
© 14 of the Const;tu eion" . R

.'

el .-_...
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éPﬂD. 1986 SCC(I.&S) 189, the Supleme Court record_ed 1ts

tempora:y dally waoe basis mthout the:u: serv;ces being,

~

it -

ritozteke: 3mployment on whateyer exploitatwe il
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regularised. The Supreme Court expressed the hope
'
that the Government would take appropriate steps to

;iegdlarisé*fhe‘Serﬁices ofiéithh659;Wh° had been

in continuous employment for more’ thon six months,

“‘7,'a ) o in Central- Inland NaterTIB“SPOIt COrporation

Vs. Brojo Nath Ganguly, 1986 SCC(L&S)'429 at 43¢,

“the Supreme*Court”dbserved:thatﬁat«least in

“:‘cettain‘efeas cfﬁtheffaw-ofrcqntractsu there can be

——

‘unreasonabléness ‘of ‘unfairness :in @ coentract or a
~ clause ‘iR &'contrédct -whére there :is inequality or
-~ bargaining power betwéen-the parties. In the instant

case, there is.lack of fairness-andareasonableness in.

the alleged oral contractual engage'nentc whlch the

'tl- respondents are. seeklng to defend before use.

'f-ﬂf§}:j;‘.5‘ “The“learned'counsel of the applicants have

drcwn our attentlon 153 DJD letter No.‘729/90-S-II

dated 7 9 1990 written by MlSS. P.S. Sakuntala Addl.

”fDlrector General Doordarshan to Shrl Rajmeni Rei,
Dlrector Doordarshan Kendra, accordlng to which ‘there

are;as;many.as.,QO casual_ lebourers engaged by Delhi

/

Kendra on any given day; There are 23 sanctloned posts

‘l
v1olative of Articles 14 and I6 of the Constxtutlon ig/

,"

.88 much as therewis~an”§T§;:ntfof_plck\and'choose in ';ef

Qe .




. . T e X [P -

" the pursuit of their 'polioy., There 15 no rationale , |

. .0r logic.in replacing one set :-‘?f— 9?,,5‘{91.. labourers
. daily engaged-after. holding 8 seleo.tion’ from among
the candidates sponsored by .. the Employment Exchange

..by: another set of: employees similarly Sponsored

o by the Employment Exchange every three months. This - /. f!

©. ... . leaves scope for arbitreriness,if not corruptionset
i;;‘?ﬁé._.1-?},'6'}.;9_f.;.@.-‘.¢h,9¢§F¢>~19?‘.Pent_f§xchaﬂge and of the |
;.- Fegpondents, emld that: this is impermissible
inlaw. o -
. 30. .. Inorde: tomeke the system of engagement

L of [G2sual labourers ,?;ﬁiﬂthini, legal and constitutional

— l:un:.ts, it is :urrperative that the reSpondents shoald -

-

o :":_.‘evolve 8 .rational scheme fOI‘ regu]_dl‘iSlng them.

T"_ ~ R— ;l._.» e Ihe s_upr_eme cq__glt has directed the Government ,

L to prepare suitable schemes for regularzsing casuaf‘
- . labourers (vide Inder Pal Yadav VS. Union of India, :

. '1985 SGC(L&S) 526 Dally ;aued casual Labour " .
- _Employed under P&‘I‘ Vs. Unron of Indra, 1987(2) SC:ALE
- _844' .P. Income Tax Department Vs. Unlon of Incra,

41988(2) SLJ(SC) 38. Delhi Mum.c:.pal Corporation "‘z‘. ,

Kamachari Ekta Union Vs. P.lL. Smgh l98? (2) SO‘\LE

=N 1370. Dharwed District P.m Lrterate Daily wage

e T

Employees Vs. State of Karnataka. JT 1990(1) SC 343)..‘ ;

: In our view, the reSpondents should frame a su:ltable ,
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- /ocho-om/; IR
/for absorption of the casual labourors within 8
SCEN fﬂ*period of four months ‘from the date of receipt
i of thlS ordery” Pendeng this, “the respondents shall
CeriETer allow the®applic a’fht_';e.’-’- to continié to 'work as casual
B ‘labourefs i’ their office as” long as here'is :
l,jgi_%;afphvjrequirement for such’ Norkars._ In case the
. ol .?.35‘ dlsengagement of* some casual labo-moro becomes
1; | ' ({ -iﬁiaazﬁt} unavoldable, it should be on’the" princ;ple of 'last
| come first go' Tlll the applicants have been
E R regulazised “the reSpondents may not resort to fresh
"‘hij?”f” recrultmant through Employment Exchange or otherw1se’
LI Tlll they are regulaxlsed ‘the” wageo to be paid to them
T ‘brﬁ~¢»¢~nU4n.!-¢§ﬂ-cL—
| should be in accordance with thehfcale of pay of the
R ﬁﬁ?ﬁ@%* post‘helﬂ‘by ‘a. regular employee dn’ 8 5roup 'D' post.
;f“'“-t,—ae-éai%%?iiii aﬂfter—fegularisation, ihey_should“bg_glaced on _par
;' BT A TR with regular Group p employees 1n reSpect of their

L service cgndltlons and benefitso

v ".-5,
A

iiE*‘*~ v“;z;:-" The appllcations are“disposed of on the

- above J.mesr Let a copy of this ozder be placed in

oA . . . i

all theicase filess
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