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CAT/7/12
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 7/-9
NEW’DELHI -
0.A. No. 1554/90
K x Rbox 159
DATE OF DECISION \(5. G G|
SHRI S.8., JAIN | B Reuitiger APRLICANT
SHRI B.S. MAINEE | Advocate for the Rmmamfﬁ.?
Versus
UNION OF INDIA & OTHERS Respondent g
SHRIN.K. AGGARWAL B Advocate for the Respondentys)

The Hon’ble Mr. JUSTICE RAM PAL SINGH, VICE CHAIRMAN.
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The Hon’ble Mr. R VENKATESAN, ADMINISTRATIVE MEMBER

Whether Reporters of local papers may be¢ allowed to see the Judgement ? .

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ? .

JUDGEME NT

(Delivered by Hon'ble Mr.R.
Venkatesan, Administrative Member)

The applicant is an Asstt. Enginosr who has come

bdforo this Tribunal with the prayer to quash an order dt;
6.7.1989 cammuﬁicating<an adverss sntry for the ysar ending
31+3.1989, and an order dated 19-7-89/1-8-1989 rejscting his

repressntation against the above adverse entry. A further

>prayer of the applicant is to direct the‘raspdndants to

consider the applicant for promotion uithbut taking iﬁto
congsidsration the abéyy adverss confidential report which

was communicated to the applicant in 1988. A third prayer

is to direct the respondents to places the applicant on ths
panel at the appropriate place in accordance with the Railuway
Board instructions containsd in their letter dated 15.5.1987,
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which provides that @ Class 11 affxcar obtazning 17 poknts

in the C, Rts of the last 5 yaara is fit for promotion in the

ssnior cadrae.
—2. Fram the na:rat;on Df the prayers given abnve, it
may be sean that the second praysr is to an extent sonsequentlal
ta the first, but the third prayer is not necessatily
conssquentzal to the aarlier onas. A Further reaaan for
d;sreganding the third praycr is that the letter dt.15.9 1987
applios only to DPCs held upto the ysar 1989 and not later, as
'has bean explalned by the respondants, and the second prayar

. alpeady covers the DPC af 1989, Accquzngly, ua shall confine
outsslves to the first two prayers. |
2, The applicaﬁt says that be joinsd the Railuay‘setvice
as an Inspector of Works (IOW) on 15~10-1956. By dint of hard
work, sincerity énd‘dadicatian, he got pramoﬁidn as an |
Assistant Enginesr on 23-5-1986. Through-out he had a blot-lsss
record of service, .fmr the year endihg 31-3-1989; an advarss
lanbry made in his canfidéntial repo#t was communicated to
him by letter dated 6~7~1989 issusd by the Rispondent no.Te
He submitted a répresantation'déted 11=7-1989 to Respondanf no.1
pointihg out ﬁhat‘he had done hisvugrk @s Asgistant tnginanr.
'(QAtar Supply) satisfactorily, that he had achieved all the
targets, that at'no time any complaint or deficiancies were
pointdout to him. The Respondent no.1 rejected the reprasanta-
tion in ﬁiaﬁettaﬁ datadn19-7-1989/1-8-89 by a non-speéking
cryptic order. Ccnsequadt to the advarss antry in the ACR,
he was superceded by sevaral of his Juniars for the post mf
Senior Civil Engznaen in the panal publishsd on 28-7—1989 and
again in ancthar panel publlshed on 13~7=1990, The applicant
‘further .states that the Railway Board has issusd instructions

in its D.0.Letter No.87/289~B/SECY/ADNMN dated 15~5=1987
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indicating norms to be obssrved for selection/promotion and

the Reaspondents haua not cons;isrod his case in accordance

Iulth thess norms. The applicant, therefore, contands that

his non-inclusion in the panels is contrary to the instructions
and, therefors, sesks a direction ta the Respondents to
considsr him for promotion uithout taking into cansidarationl

the adverss canfidentzal raport which was communlcatod to

.hzm in the year 1989, L

4._ The main argumsnts of the learnsd counsel for the
ppplicant, Shri B.S.Mainse on tha.firsi praysr of the applicant
are : 3 o

(1) The rejection of the representation against the

fit for promotion® was advarse and ought to have besn communi=

Home Affairs dated 20,05,1972 in this connection.

adverse remarks in the confidantial‘rpport by & cryptic, non-

8peaking order is not sustainablo.' A number of judicial

daciszons have been czted. - g ’ é
(ii) ‘The ACR for the ysar 1988-89, accordlng to the

counsel is gradsd “avnragc“ and further that he is not fir Yfor
pramotzan'._ Counssl contended that it was incumbent on the
supervisory officer to héve inéicatad in what respgc@s‘his

performance was., He further contendsd that the remark "not

ﬁatﬂd to the applicanf, but had not been so communicated.

(iii) | It uwas incumbeﬁt on the respondents to have communi=
éatéd not only the adverse remarks in the C.R. but also the
févourablé remarks and c;ted a judgement of the Hadras'Banch

of this Tribunal as well as a msmorandum of the Ministry of

Se | The lsarnad counssl for the respondants refuted the -
above contentionsof the counsel for the applicant and refa;rod
to various paragraphs of"the reply affidavit in this regard.

Re mbso medd esideiin bie G, Wi of whe spplbeenh Ser
pocused by wiee Sediswsmd. On the allegation that tha< sppiaast |
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respondants had rejscted the repressntation of the applicant
by a non-speaking order without application of mind, he
refarrad to the paras in the reply affidavit dsaling uzth paras
4,12 to 4.14 of thc Application in which the Chief Enginasr

|

(Ganerall's remarks on ths rcproaentationkygﬁ been recorded
in the file in tha following terms Howe lesn. -~ heproduced |
" Achisvement mentionsd by the officer in his
repressntation was not entirely dus to the sfforss
but by others., Inﬂfact; the officer made very little
contribution in regard to progress ach;aved. Further
the officer did not make any personil attnmpts to
improve the output of machinss and sven a T:uek of
the organfksation remainsd idle for a long timé. "
The rejection of the representation had been dones k;oping
these observations in view. The allegation that the applicant
h#d not been told about his short=-comings had alsoc bsen denied
in the reply to para 4.7 of the application, stating that
the applicant'!s Jeaknosscs had besn pointed out to him several
times by his suporior officsrs,
6. As regards the contention that not only adverss
remarks but also favourable remarks should bg convesysd, the
reply affidavit statés that according to the gstablished practics
in the Railuways, only adverse remarks ars communicated, in
order that they may improve themsnlves; in the areas adverssly
communicated upon.
7. In dealing with the fiist prayer regarding the above
adverse remarks for £he ysar ending 31.3.,1989 and the arguments
and avermenfs ralated thereto, we first wish to cite a recent
decision of ths Supreme Court in Union of India Vs. E.G.Nambu-

diri (1991)3 SCC 38 dsliverad on April 23, 1991 im which the

law has been comprehensively laid down in regard to rspressnta-

tions against adverss eagriés in confidential . reports. 1In
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thét casl,‘a Governnent servant repressntesd against tha\
advarss entries in his ACR which uas rejected by a non- speaking
order. The Central Administrative Tribunal quashad the order

1 - , A (T-Vpl-g 4%}
as being vialatﬂﬁ’ﬁa/lau)in the abssnce of msmos. The

Supreme Court allowsd an appeal by the Govt. against the

above decision. The following are relevant extracts of tﬁa
judgement : |
"There is no dispute that there is no rule or
adninistrative order for recording reasons in
rojecting'é representation. In the absence of any
statutory ruls or statutory instructions requiring
the compstent authority to record reasons in rejecting
- a rapros.niation~mad§ by a Govt. sarvant against
the adverse entries, thQ,competent<authority is nat
under any aobligation to record rsasans. But the |
competent authority has no licence to act afbitragily,,
he must act in a fair and just manner. He is faquired
to éonsider ths qusstion raised by the Govt.ssrvant
and edamine tﬁa“gamd, iﬁ the light of the commeﬁts
mads by ths officer awarding the adverss entries

and the officer countsréigning the same. If the

representation is rajepted’after its cansiseratién
in a fair and just manner, the ordo; of rejection"
would not be rendered illegal'merely on the ground
of absence of reasons. In the absence of any
statutory or administrativs provision requiring ths
compotent‘aﬁthority to xecord'roasona/:g tommunicate
reasons, no éxecaption can bs taken to the order
resjecting represantation m.raly on the ground of

abssnce of reasuns. No order of an administrative

authority communicating its decision is renderad
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illegal on the ground of absencs of rsasons ex facie
and it is not open to the court to intsrfere with
such orders mersly on ths ground of abssncs of any
reasons. However, it does not mean that the admini-
strative authority is at liberty to pass orders
without there being any reasons for the sams. In
governmental functioning, beforc any order is paaand

jssusd, the matter is gensrally considered at

various levels and the reasons and opinions are
contained in the file (and) enable the competent
authority to formulate its opinion. If the order

as communicated to Q$hs Govt. ssrvant rejecting the
repressntation does not contein any reasons, the
order cannot bes held to be bad in lau. If such an
order is challenged in a court of law, it is alvays
opsn to the co-potont_aqthority to place ths reasons
before the Court which may have led to the rejection
of thes repressntation. ,It ie always open to an
adainistrative authority to producs evidence before

the court to justify its decision. "

Following ths above docipion of Supreme Eourt, we

do not find that we are called upon§to quash the order communi-

cating the rejection of the representation there asgainst. It

is not necessary that while communicating an adverse sntry, any

reasons or instances supportive of the adverse remark should

be given. A non-speaking order rejbcting & repressntation

against an adverse remark is not pof se bad in law, so long as

there is evidence in the records of the authority considering

the representation to show that thagrepresentation has besn

rejectaed after due consideration and for valid reasons. In

.C.?..O
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the present cass, as pointed out by the respondents in their
reply, there is svidence of such consideration of the repre-
sentation bf the Chief éiﬁti?y (Gensral). It cannot, therefors,
be said that the rspresentation was :ojected arbitrarily or

for no ressons at all. As regards the prayer that the order
communicating the adverse entry for the year ending 31.3.1989
must be quashed, what this amounts to is that we should sit

in judgement over the admigistrative authority recording the
anmial confidential report. In the judgemsnt of this Tribunal
in P.N.Gandhi Vs. Union of India, (ATR 1989 (2),CAT 32), it

has besn held, "The sntries in thc‘C.R. ars the function of

the exscutive, i.e., ths Departmental Authorities. A tepresenta-

tion is allowed to be made which is considered by ths supsrior
departmental authoritjes. The Tribunal has to accept the

entries as thsy are unless it is shoun that they are ms

aala fida. * (emphasis supplied). ?u- are in entire agreement
with the above decision. In the p#cs-nt case, no mala fides
have been established by the applicant against ths respondents
in giving the adverse entry. Accoilingly, we find that we
cannot quash the communication of the adverss eatry for the
year ending 31.3.1989,

9. The contsntion that the C.R. for the ysar endimng
31.3.1989 contains the adverse entry that he uas not fit for
promotion and that this wvas not cosmunicated and conssquently
entry should not have besn taken into account, does not have
substance. As seen from the lottoi of the Secy., Railvay Board
dated 15.5.87 to the G.;;i.. Northern Railway which the ;ounool
made available during the hearings, the C.R. classifications

are as under ¢

Classification Marks
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e T e 3 N e wy



s
s 83 ?;;//

Classification Marks

Qutstanding S

Very Good 4

Good 3

Good/Not fit(for promotion) 2.5

Averagse 2

Below Average 1

From the above, it is clear that fitness for
promotion is implied in the gradings ®"outstanding® and ®"very good*,
that it is not implied in all cases of "good® C.R's which sare,
therefors, catogori‘sid as "good but not fit® and %good® implying
®pit for prom@tion®. In the C.R. classifications below "good",
it is rsasonable, therefore, to conclude that the psrsons are
not fit for promotion, especially as "average® and “below
average® are eonsiderad adverss entriss. As per the contention
of the applicant, he wvas graded "average® for the year endimg
31.3.1989, 1If so, by implication, he was not fit for promotion
and there was no noid for specific communication that he vas
"not fit for promotion®. The communication of entries in C.Rs.
is done as per adainistrative orders and not as per any statutery
rules. The provision in law in this regard has been stated in
the judgement of ths Suprems Lourt which we have referred to,
in the following terms

" Entries made in the character roll and confidential

report of a Govt. servant or confidintial and those

do nat by themeslves affect any right of the Govt.
servant, but those entries assume importants and
play vital role in the matter relating to confirma-
tion, crossing of Efficiency Bar, promotion and
retention in service. Once an adverse report is
recorded, the principles of natural justice require

the Reporting Authority to indicate the same to

the Govt. servant to enab.e him to improve his

...g...
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vork and conduct and also to explain the

circumstances leading to the report. "

10. Above requirement has been complied with in this
cgs8., e accordingly hold that the first prayer has to be
rejected. |

1. Coming to the second prayer, which is to direct
the respondents to consider the applicant for promotion to

the post of Civil Enginesr without taging into consideration

the adverss confidential report uhich;uas comnunicated to the

applicant in 1989, we find that once the first preyer is

rejected, ve cannot grant the second prayer. fnce the adverss
ontry is not quashed, thes respondents are bound to take into
account the adverse entriss in the confidential report for the
year ending 31.3.1989, which haed been duly communicated to the
applicant and the representation against which had also been
rejected before the meeting of the DPC for the yesr 1989,

The counssl for the applicant dwelt elaborately
on the DPC for the year 1990 and certain adverse remarks for
that year, byt we find that neither the first two prayesrs, which
we consider in this order, nor the grounds in the application,
deal with the DPC of 1990 or the advsrse remarks for the y ear
ending 31.3.1990. In fact, these were communicated to the
applicant only in January, 1991, after the application vas
filed. The applicant had not come before this Tribunal with a
Misc. Petition for amending or adding to the prayer in the 0A,
in the light of the reply filed by the respondsnts, or in the
light of adverse entry uwhich uas communicated to him for the
yesr 1990 in Jenuary, 1991, |

12, We, therefore, find that we cannot deal with the

Wb

.0010...



&
/pkk/ -

10

- adverse entries for the year ending 31.3.1990 or with the

DPC proceedings for the year 1990, on the basis of the prayers
for ielief in this application. The appiicant is, however, at -
liberty to file a separate'application for this purposs, if
he is so sdvised. | | '
| The application i# dlsmisséd accdrdingly,‘uith

No order as to costs.

D\)MW EM‘U 1C.R.91

(R. VENKATESAN) (RAM PAL SI'NGH)
MEMBER (A) VICE CHAIRMAN



