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CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
N E W D E L H I V

b.A. No. 1554/90

DATE OF DECISION \(^. Q(
SHRI S»a, JAIN ggtittattef AP«.ICANT
SHfll B.S. WAIMEE Advocate for the Ratitiaiisc^x

Versus APPLICAiSY^
UNIJN or INDIA & OTHgRS Respondents

SHR^>^.K> AGGARyAU ^ Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. JUSTICE RAM PAL SINGH, l/ICE CHAIRMAN

The Hon'ble Mr. R. WENKATESAN, ADMINISTRATIVE nEPlBER

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGEMENT

(Delivered by Hon«ble l*lr.R,
tfenkateaan. Administrative Clamber)

Th« applicant is an Asstt. Enginaar who has coma

bafora this Tribunal with the praysr to quash an order dtj

^ 6.7.1989 communicating an adverse entry for the year ending
31»3,19B9, and an order datad 19-7-89/1-8-1989 rejecting his

raprasentation against tha abova adverse entry* A further

prayer of tha applicant is to direct the respondents to

consider tha applicant for promotion without taking into

consideration the abovf adverse confidential report which

was communicated to the applicant in 1989* A third prayer

is to direct the respondents to place tha applicant on the

panel at the appropriate place in accordance with the Railway

Board instructions contained in their letter dated 15.5«1987,
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which prauides that a Class 11 Officer obtaining 17 points
in the C.RVs of tha last 5 years is fit for proraotion in the

senior cadre.

narration of th® prayers given above, it
may ba seen that th® second praysr is to an extent eonssquantial
to the first, but the third prayer is not necessarily

cohsequantiai to th® earlier onas^ A further reason for

disregarding the third prayer is that the letter dt,isl9»1987

applies only to DPCb held upto tt^e year 1989 and not later, as

has been explained by th© respondents, and the second praysr

already coyersthe QPC of 1989, Accordingly, w® shall confine

oufcselyes to the first two prayers.

2<» The applicant says that he joined the Railway service

as an Inspector of Uorks (lOU) on T5-1Q-1956» By dint of hard

uork, sineerity and dedication, h® got promotion as an

Assistant Engineer on ,23-5-19a6* Through-out he had a blot-lass

record of service, for the year ending 31-3-1989, an adverse

entry made in his confidential report bias communicated to

hiro by letter dated 6-'7-:*1989 issued by the Respondent nosl.

He submitted a representation dated 11-7-1989 to Respondent no»1

pointing out that he had done his uork as Assistant Engineer.

(Water Supply) satisfactorily, that he had achieved all the

targets, that at no time any complaint or deficiencies were

pointf^out to him. The Respondent no,1 rejected the representa

tion in hig^etter dated 19-7-1989/1-8-89 by a non-speaking

cryptic order. Consequent to the adverse entry in the ACR,

he yas superceded by several of his juniors for the post of

Senior Civil Engineer in the panel published on 28-7-1989 and

again in another panel published on 13-7-1990, The applicant

further states that the Railway Board has issued instructions

in its 0,0,Letter No.a7/289-B/SECY/A0f1N dated 15-5-1987
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indicating norms to b. ob8,r«.d for .el.otion/promotion and
the Rsspondants have not consiisrad his casa in accordancs
with these norms. The applicant, therefore, contends that
his non-inolusion in the panels is contrary to the instructions
and, therefore, seeks a direction to the Respondents to
consider him for promotion without taking into consideration
the adwerse confidential report which was communicated to
him in tha year 1989.

The main argumsnta of the learned caunsal for the

•pplicant, Shri B.S.PIaino© on the first prayer of the applicant
are ; ,

The rejection of the representation against the

adwerse remarks in tha confidential report by a cryptic, non-

speaking order is not aubtainable, A number of judicial

decisions have been cited*

(ii) The ACR for the year 1988-89, according to the

counsel is graded "average" and further that he is not fir "for

promotion*. Counsel contended that it uias incumbent on the

supervisory officer to have indicated in what respects his

performance was* He further contended that the remark "not

fit for promotion** uas adverse and ought to have been communi

cated to the applicant, but had not been so communicated*

(iii) It uas incumbent on the respondents to have communi

cated not only the adverse remarks in the C«R* but also the

favourable remarks and cited a judgement of the nadras Bench

of this Tribunal as uell as • memorandum of the Ministry of

Home Affairs dated 20*05*1972 in this connection*

5* The learned counsel for the respondents refuted the '

above contentionsof the counsel for the applicant and referred

to various paragraphs of the reply affidavit in this regard*

% Wm On the allegation that the

* * *4* • •
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respondante had rtjacted the rBprasintation of tha applicant

by a non-speaking order without application of mind, ha

referred to the paras in the reply affidavit liealing with paras

4,12 to 4»14 of the Application in which the Chief Engineer

(Generali's remarks on the representation '̂̂ been recorded
in the file in the follouing terms hd^^- '̂Crth^oLA

" Achievement mentioned by the officer in his

representation was not entirely due to the efforts

but by others* In fact^ the officer made very little

contribution in regard to progress achieved* Further

the officer did not make any personil attempts to

improve the output of machines and even a Truck of

the organisation remained idle for a long time. **

The rejection of the representation had been done keeping

these observations in view* The allegation that the applicant

had not been told about his short-comings had,also been denied

in the reply to para 4*7 of the application, stating that

the applicant's weaknesses had been pointed out to him several

times by his superior officers*

6* As regards the contention that oot only adverse

remarks but also favourable remarks should be conveyed, the

reply affidavit states that according to the established practice

in the Railways, only adverse remarks are communicated, in

order that they may improve themselves, in the areas adversely

communicated upon*

7. In dealing with the first prayer regarding the above

adverse remarks for the year ending 31*3*1989 and the arguments

and averments related thereto, ue first wish to cits a recent

decision of the Supremo Court in Union of India Us* E.G.Nambu-

diri (1991)3 SCC 38 delivered on April 23, 1991 in which the

law has been comprehensively laid down in regard to representa

tions against adverse entries in confidential reports* In

* * * 5 • * •
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that cast, a Gowernmint servant representei against the

adverse entries in his ACS which uas rejected by a non- speaking

order. Tha Central AdrainistraUwe Tribunal quashed the order
(tU- « ytjKr>trr^ •.

as being wialatJ^^lau^in the absence of tmaa*. The

Supreme Court alloued an appeal by tha Gout* against the

above decision. The follouing are relevant extracts of the

judgement :

"There is no dispute that there is no rule or

administrative order for recording reasons in

rejecting a representation. In tha absence of any

statutory rule or statutory instructions requiring

tha competent authority to record reasons in rejecting

a representation made by a. Govt. servant against

the adverse entries, the competent authority is not

under any obligation to record reasins* But the

competent authority has no licence to act arbitrarily*

he must act in a fair and just manner. He is required

to consider the question raised by the Govt.servant

and edamine the same, in tha light of the comments

made by the officer auarding the adverse entries

and the officer countersigning the same. If the

representation is rejected after its consideration
t

in a fair and just manner, the order of rejection

would not be rendered illegal merely on the ground

of absence of reasons. In the absence of any

statutory or administrative provision requiring the
or

competent authority to record reasons/to fcoromunicate

reasons, no exocsption can be taken to the order

rejecting representation merely on the ground of

abssnce of reasons. No order of an administrati^fi

authority communicating its decision is rendered
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illagai on tho ground of oboonco of rootono ox foclo

and it io not opon to tho court to intorforo uith

ouch orders ooroly on tho ground of oboonco of ony

roosons* Houovort it dooo not noon that tho odoini-

otratioo outhority io at liborty to paoo ordoro

without thoro boing any roaoono for tho oaao. In

govornoontal functioning, boforo any ordor io imooild

ioouod, tho oattor is gonoraliy conoidorod at

variouo iovola and tho roaoono and opiniono aro

containod in tho filo (and) onablo tho conpotont

authority to foroulato ito opinion* If tho ordor

ao coaaunicatod to ^ho Gout* aarvant raj acting tho

roproaontation dooo not contain any roaoono, tho

ordor cannot bo hold to bo bad in law* If ouch an

ordor io challongod in a court of law, it io alwayo

opon to tho coapotont oMthority to placo tho roaoono

boforo tho Court which fiay havo lad to tho rojoetion

of tho roproaontation* It ia alwayo opon to an

adainistrativa authority to produco ovidonco boforo

tho court to justify its decision* <*

Following ths abovo docision of Suproao Court, wo

do not find that wo ars called upon to quash tho ordor connuni~

eating tho rejection of tho represontation thoro against* It

is not nocossary that while coamunibating an advorso entry, any

reasons or instances supportive of the adverse roaark should

be given* A non-speaking order rajdcting a representation

against an adverse remark is not pet se bad in law, so long as
there is evidence in the records of the authority considering
the representation to show that the|representation has been
rejected after due consideration and for valid reasons* In

* * *7*•*
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the prsattnt casa, as pointvd out by tba raapondanta in thair

rooly* tbara is avidanca of such considaration of the repre-* r* / w ^ ^

aentation bf the Chief Wul^y (Genaral). It cannot, tharefora,
be said that the raprasentation was rejected arbitrarily or

for no reasons at all* As regards the prayer that the order

conffiunicatlng the adverse entry for the year ending 31»3»1989

must be quashed, what this aaounts to is that ua ahould ait

in judgaaant over the adaigiatrative authority recording the

annual confidential report. In the judgaaant of this Tribunal

in P.N.Gandhi Va. Union of India, (ATR 1989 (2) ,CAT 32), it

has bean held, "The antriaa in the C.R. are the function of

the axacutiva, i.e., the Oapartaantal Authorities. A rapraaanta-

tion is allowad to be aada which id conaidarad by the superior

dapartaantal autharitdea. The Tribunal has to accept the

antriaa as thav are unlaaa it is al|iown that thav are aada
ridm. a (aaphaaia supplied). Ua are in entire agraanant

with the above decision. In the pdaaant case, no nala fides

have bean astabliahad by the applicant against the raapondanta

in giving the advaraa entry. Aecoddingly, wa find that wa

cannot quash the coamunication of the advaraa entry for the

year ending 31.3.1989.

9. The contention that the;C.R. for the year ending

31.3.1989 contains the advaraa entry that ha was not fit for

proaiotion and that this was not connunicatad and conaaquantly

entry ahould not have bean taken into account, does not have

aubatanca. As seen froii the lattaf of the Saey., Railway Board
H.

dated 15.5.87 to the G.8^., Northdrn Railway which the counsel

nada available during tha hearings, the C.R. classifications

are as under t

Claaaification narks

...8..•



I 8 :

^ Cl«»aiflotion Witka

0utatanfiih9 ^
Vary Good ^
Good 3

Good/Not fit(for proMOtion) 2*5
Avaraga 2
Balow Avaraga 1

Froa tha abova, it la elaar that fitnaaa for

proMOtion la iapliad in tha gradinga "outatanding"* and •aary good",

that it ia not inpliad in all caaaa df "#ood" C.R*a yhich ara,

tharafora, catagori'-aad aa "good but not fit"^ and "good" iaplying

"fit for proadtion". In tha C.R. clMaificationa balou "good",

it ia raaaonabla, tharafora, to oonoluda that tha paraona ara

not fit for proaotion, aapaoially aa "avaraga* and "balow

avaraga" ara aonaidarad advaraa antrlaai* Aa par tha contantion

of tha applicant, ha waa gradad "avaraga" for tha yaar anding

31*3•1989, If ao, by iaplication, ha waa not fit for promotion

and thara waa no naad for apacific coamunioation that ho waa

"not fit for proaotion". Tha coaaunication of antriaa in C.Ra.

ia dona aa par adainiatrativa ordara and not aa par any atatutdry

rulaa. Tha proviaion in law in thia ragard haa baan atatad in

tha judganant of tha Suproaa Court which wa hava rafarrod to,

in tha following tarna t

" Cntriaa aada in tha charactar roll and confidential

report of a Govt. aarvant or confidential and thoaa

do not by thanaalvaa affect any right of tha Govt.

aarvant, but thoaa antriaa aaauaa iaportanl^ and

play vital role in tha natter relating to confirna-

tion, croaaing of efficiency Bar, pronotion and

ratantion in aarvica. Once an advaraa report ia

recorded, tha principlaa of natural juatica require

tha Reporting Authority to indicate tha aane to

the Govt. aarvant to enable hin to inprove hia

...9...
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work and conduct and aldo to axplaln the

circunatancea leading to the report. *

10* Above requirenent haa been coaplied with in this

cfee* tfe accordingly hold that the firat prayer haa to be

rejected.

11* Coning to the aecond prayer, which ia to direct

the reapondenta to conaider the applicant for pronotion to

the poet of Civil Engineer without ta^ino into conaideration

the adveree confidential report which waa conwunicated to the

applicant in 1989. we find that once the firat prayer ie

rejected, we cannot grant the eecond prayer. Once the adveree

entry ia not quaahed, the reapondenta are bound to take into

account the adveree entriea in the cohfidential report for the

year ending 31.3.1969, which had been duly comiunicated to the

applicant and the representation agaihet which had alao been

rejected before the meting of the OPC for the year 1989.

The counsel for the applicant dwelt elaborately

on the OPC for the year 1990 and certain adverse reaarks for

that year, bgt we find that neither the firat two prayare, which

we consider in this order, nor the grounds in the application^

deal with the OPC of 1990 or the adverse reaarka for the year

ending 31.3.1990. In fact, these were coamunicated to the

applicant only in Oanuary, 1991, after the application was

filed. The applicant had not com before this Tribunal with a

nisc. Petition for aaending or adding to the prayer in the OA,
in the light of the reply filed by the respondents, or in the

light of adverse entry which was comonicated to hia for the

year 1990 in Oanuary, 1991.

therefore, find that we cannot deal with the

•••lO...
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adverse entries for the year ending 31,3.1990 or uith the

DPC proceedings for the year 1990, on the basis of the prayers

for relief in this application. The applicant is, houever, at
m

liberty to file a separate application for this purpose, if

He is so advised.

The application is dismissed acoordinglyy with

no order as to costs.

(R. UENKATESAN)
MEMBER (A)

(RAM PAL SrNGH)
VICE CHAIRMAN


