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Ij, v/hethei_ Keporte_r s _of „loca l pape rs_, may be^allov/ed
to see the Judgment?

2, To be referred to the F.eporters ox not?

J'JD'JaV£NT

(of the Bench delivered by Hon'ble Mr, p.K,
Kartha, Vice Ghairman( J))

The applicants in these t.vo applications are

ex-servicemen\ vvho have been employed in the N.C.G, on

whole time basis. Their grievance is that the age of

superannuation applicable to them is. 65 years as

53 years in the case of other civilian employees as per

the Fjndamantai-Rules,

2. At the outset, it-may be, mentioned that this Tribuna.
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had occasion to consider the age of superannuation of

tv^ MX Officers. The patna Bench of the Tribunal in

case No.8-98 of 1986 (iv^c j Yudhishtar Singh Vs. The

Government of India, Iv'iinistry of Defence and Another)

and the Bangalore Bench in 0.^ 4i/S6 (G. Ramanujam Vs, the

Secr.eti-'ry, Ministry of Defence and/^nother) had considered

the mattes in the patna case, no relief was given to the

applicant on the ground that he had suppressed the fact;

"'y
•of having exercised an option according to v/hich the a'ge

of superannuation will be 55 years. The Bangalore Bench

p-'^itly, allowed the applicction and directed the respondents

to consider the question of liberalisation of the service

conditions, taking into account the provisions in the

GG3(pension) Rules, 1972 for addition upto 5 years to ^le

period of service actually rendered.

# V/e "have carefully 'gone 'through 'thi' sfbr'es'aid'

rulings of the Patna Bench and the Bangalore Bench and we
main ©c/'

feel that the/issue raised in the two applications before us

has not been considered by the Patna Bench or the' Bangalore

Bench in its proper perspective,

4. The facts of the case are not in disput^e.,- The
• • • • .1

applicants are ex-servicenen and were employed in th'e
; j

^CC after due selection. Neither the NX Act, 1948 nor

the rulesnade thereunder contain any specific provision

regarding the age of superannuation of the persons governed

by the said Act, , The appointment of the applicants' in the

NGC on /;hole time basis was in Accordance v/ith the, ' /
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provisions of.the Government of India, Ministry of

Defence, letter No .5431/NX/P£F^(D)/775-III/D(GS-III) . •

dated 21,12.1963 v^ich deals with the procedure for

grant of ISCC Commission with a view to employment

on v.'hole time basis. In Appendix 'A* to the said

letter, it has been stipulated that "officers

will ordinarily hold commission irtil reaching th® age

of .55 yesrs", . Ilo./ever, "an officer m.ay be granted

extension upto 57,years of 3ge or may be dischaiged

earlier, if his services are not required". The

applicants were appointed to the NI.C on the basis of

the" aforesaid stipulations, . ^

5. On 23.5,1980, the Ministry of Defence informed ,

the Director General, MX that ;the terms and considtions

-.of—s-e.rv-ice..ojf_JsCC .v;hQ.l_e__time officers.who have .been _

•granted permanent commission^will be those set out .

in Appendix 'A' to the said'letter. The terms arid' • /
• I . • '

conditions bf service,' inter alia, provide that the

officers, if othermse not. found unfit, will be ;
I

I . .

•eligible to serve till 55 years of age and that thef

will be governed by the COS (pension) ..Rules, 1972, [.

6, It taay be st2ted that the ^CC whole time . | -

officers were granted permanent commission after the

receipt of option .certificates from them in which they • |
... ' ' . f :

opted to be governed under, the terms and conditioiys :
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• r•- v^icn^pwn the retirement age -pf;.55,;Yesrs, ^

-: ''-T, • ^Whide,:t;hW' appi^^ /;5-

, icontending th?t: they: gffvfe ^the .-option ^untier :'

I --compulsion, duress and ,poerc,ion| "tha iespondenjps _
have contended in their counter-affidavit th^t j; •

they kxxK gfive; the option voluntaillyv' || .

S.' ;/e have carefully gone through the recolrds

o-f" the case and have .heard, the applicants, in p^xson. ,

During the hearing, the applicants !stateo that ji>hey

vvould argue their case in pexson without the | .

£ssistance of any; counsel \vhp had been angage d|by ' : /

then earlier. Mrs * Kaj. Ki^ari.Ghopie, the learned

counsel for the respondents drew our attention ito

• the decisions of the Fatna Bench and-of the Bangalore:

••-. "li •

•• r/

B^nch of; this Tribunal, mentioned above. The

.applicants ..also .relied upon iome rulings of, the

Supxeme Court in support of: their contentipin>f ♦ r

;Ve-have, duly-considered them, •,

'9. . .. ' The respondents have fairly •stated in their ,

counter-affidavit that they, are '"not- averse: to iithe/,

contention of the petitionVbut.they have no: powef

. Cases relied upon by the applicants; : f; •

(i) Jt 1990(1) SG 14; (li)^TC 1989(9^^/278; 8.'
/,iii)-i?KlR"^ 1986, SC'1571.,

• ^ii" '

>i;' ' ^
• 1 /

' /
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This has been stsled in ieply to "the contention

applicants that the representations

submitted by them have been forwarded to the

competent authority: with favojrable recommendatioris.

The respondents have also stated that "as far as

the question of enhancement of retirement age is

concerned, this, is already being considered ,

favourably by the Government and the respondents

are not averse to the contention of the petitioner",

10» The real issue ^rising for consideration is

A'hether the option exercised by the applicants and

persons similarly situated a-c the time of grant of '

permanent coTTimission to them in the I^DG is legal and

valid,

11.- After,the applicants have been resmployed on

•vhole 'time basis in thej^,_jthey became fu_lfle_dged_

Gdveinment servants. The Eundamen-^al Rules apply to

all Government servants whose pay is to be debitable

to civil estimates (vide Ft. 2), m 56 (a) provides,

inter alia. that ''every Government servant shall
' • f •

retire from service'" on the afternoon of the last, day

of the month in which he attains the age of 58 years".

The above provision- in the Fundamental Bules has been

in existence.from 5.4il975, The provision for

!

exercising option is contained only in the administrative

./
. /

/ -. •
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instructions issued by the respondents. It is well--

known that administrative instructions cannot run

counter to the statutory rules, such as the

Fundamental P'jles, This aspect of the matter has

not been considered by the patna.Bench or the Bangalore

Bench of this Tribunal in the two cases mentioned above.,

in our considered view, the options exercised by: the

applicants and those similarly situated v;ere contiar-'<^

to the provisions of FR 56(a) and on that ground

alon^iab initio tnvalid and inoperative.

12. In t'he light of the above, the applications

are disposed of .vith the following orders and'directions;-

(i) V/e hold that the option exercised by the
• • • f '

applicants in these two applications and by those

who are similarly situated at the time of-their

reemployment pursuant to the Ministry of Defence

letter dated 4»3,1978 is ab initio void and inoperative

as it runs counter to the provisions of 56(a) which

was then in existence and which stipulated that every
!

Government servant shall retire from service at the'

age of 58 years. Administrative instruction of the

contained in
nature. Milthe letter of the ministry of "Defence daied

4.8.1978 or similar administrative instructions issued

on earlier dates will not override the provisions of

FR 56(a)

/
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(ii) The applicants ,and those ,sirniiariy situated .

would be entitled to the benefit of FR 56C a) notwith

standing the option given by them and that they shall

retire from service only after they have attained the

age of 58 years.

(iii) 'Vg» therefore, set aside and quash the inpugned

order dated -23.'.5<1980 issued by respondent No,l, the

ieff^ct of vvhich ^ that .the applicants will hsve to

retire at the age of 55 years,

(iv) The respondents .shall issue the necessary^ orders

for giving effect to the aforesaid directions within

a period of the date of receipt of

this order.

, / There will be no order as to cost:s, "

—I. „ . Let Le_jDjopy_jof_thls .order—be—placed-J.nJ30-th-.4:he-

case files,

• *•.-l~tf • r-

(D.K. GP^KIiWORTY)
• MEMBcR (A)

sx.

^ (P.K. KARTH^)
5VIC£ CHAIRTAhnC^)
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