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"Lu. Col Komal Charan & Ors.es Applicents

Vs v ‘
+Us0.1. through the ‘ » Respondentis )
N . .qefret 5Ty, Mine of Defence
| nc nnb'thcr
(2) 94 1537/90 o
. Maje HeS, Bhat . es. Applicant
Vs, |
*T' ‘ | JeJ.i. through the voen Eespondents'

Secretsry, [in, of Defence
cnd Aancther

 Fox he‘xppllc;ncs in

(1) & (2) zbove cree In pe“con
For ithe Res yondenua in seosiilSe 5i8J KumExi -
(1) ¢ (2) zbove Choprs, Counsel

CObwalis

TIE HON'BLE 1T. F.&. &AETHS, VIGE I AIFMAN(T)
. . X
THE H’“’z'BLE K&, D.K. CHA”-";‘%\'TORT{, &D T'.LoT.nLIV.. jiiees .E. )
P J R NS 1be»he1_nepo;te1$>pi,; cal pepers. 4§1_Q§Lgl;owed>n

to see the quugmhnt 7&A o

24 ‘To be referred to the F ters ox not? ;L@

JLDGNE.N T

(of the Bench delivered by Hon'ble Mr. P.K.
Kertha, Vice Chc;Iman(J))

‘,The applicants ih these tNO applicationS'are.f
ex-serv1cemenk who have been eﬂployeA in:the N .C.C. on

who le time basis, - 1He11 grievence is that the age of

’ ! 9-",«»-8" -

A

‘superannuation 3pblicéb1e to them is 59 years as ayymet
58.yéars in the cese offbthgrwcivilian employees as per

the Fundamental Rules .

- N Tl ) . ' [ .

2. . . at the outset, it may be mentioned that this Tribuna.

RAS . .
L - . .. . - . - . g o . . ' .



o e e e

appllcants aIe ex-servicemen and were enployed 1ﬁ the

had occas son to con51ocr ehe cge of supezennUJtlon o*

two N:C Oz%ieers., The Patha'éeneh of the Tribunélfin
case No.s-,o of 4.986 e g z'ujd'hishtar_ Vsingh V. rfihé,'

- uov~rnment of Inala Mlnls.ry of Defence and nnother).'

e‘and ‘the Ban~alore B~nch in On 41/86 (G. nonanugam Vs. the

Secretury Ministry of Defence and An othex) h d con51cered

¢

'the ma’cterd In the Patna cese, no relief was:given to the

,appiicént on the ground thet he had suppresced the fact:

of having exercised sn option vaording to which the dge

~of superannuziion will be 55 years, The 33ngelore Bench

prrtly allowed the applicition and directed the respondents

‘to consider the question of liberalisation of the service

CEERY

_conditions, tsking into cccount the,provisions'in the

CC3(Pension) Rules, 1972 for .addition upto 5 years to Iﬂe

period of service agtually rendered,_f

. *’*"—'.«fe‘h‘év—é T? eful 1y r'o'le"h ouek The ;fbi‘.;ld T
lulings of the Fatna Bench :nd the Bangzlore Bench end

main &~ - T
fcel thet the/issue raised in the two applications befoire us

has not been "Onalaerad b§ the Fatna Bench or the Bangalore

Bench in its proper perspective,

' 4. | Tbe facts of uhe case are not in dlspuLe. The

f

I

'BEC‘after due selection. helther the NCC Act, l948.ﬁor

[

T.he rulestﬁode thereunder contaln any SpelelC p10v1 an

‘

regaldsng the age of superannuatlon of uhe persons governed

l

- by f_the sei_d Act». The appoin-tment of the applicanj;s’ in the

NCC on whole time basis was in cccordance with Lhe

b . . Qb\./
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! |
? provxslons of the aovernment of ;ndla, mlnlsufy of
) . Defence 1eueL No.5431/mu/p;}‘,s(D)/775_111/D(us_nl)
. dated 21, 12.;9uu Wthh deals vltk the procedure for
) grent of NJQ_Cdmmissioﬁ;with 8 vigw td employment 
% Qé wholé'iime_basi;,; I?Aﬁppendix AL tO\fhe.said : . -
| le er, 1t has been oblpulpted tha t nof flcers
% } will ordinérily hold‘commissionwxni; ;eechiﬁgthg agé.’
&i ’f-‘ . of_55 yearsn‘,AHoﬁever,luap officer'may.be gfaﬁted{
{g o . ‘éxtensiOn upto 57,years:oflage or may:be dischaléed
| - : . . C - - -
g earlier, if his’se:Viceé arelnof réquired".i The-‘
iz applicapts wele appoiniéd to the NZC on the besis of
i the*afdresaid siipulétiQnS._j ' : : ' ‘ ,:
i ‘(; € ‘ . 5. | On 23;5}1980, Lﬁe ;inlstvy of Defence *rf91med
i the Dlrecﬁor uene al PEL th ‘»he terms. and cdnsidt;Qng
!é e mo£ﬁ5§£§ice"oj_ﬁcc whglgﬁ;img officels,whb hSQé_pggnpwm_*wﬂ_
}% 'gr3nted permaneht commiésion’will'bé:thqse sel éut
) _ 1n Appendix 'A' to ihe‘saidlletter. The terms and
condiﬁions bf sefviC9, inte£ slia, provide<tha§ the 
officers, if ot bcrwiseigotﬁfdundiunfit,(will be- : !
3’ < | - l- e ligible to'sérye'till|55 yesrs of age apd tha{ thef;‘
will be :;'overﬁed 5y"9ch:e;;c¢scpéﬁsi¢n) ules, 1972, ,
B ' - :6.' may be i?téd_that the_NSC:whole'timef:g |
| .offlcers were - gIanted befnanent connvs=;on after the
. recelpt of oéilon eer 1f1catesfrom yheﬁ in MFLCh theyﬁ--
i f L ,-'Opted to be covexne%gsgger the terms and condltlods f
; g ;“_ _ﬁ- -.\5, R v§' .’{ ; 1'?- - | ' .;‘ .- o rii/'“-.‘i ?

—_—
-
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Tyt e

"??compul 1un duress and COEL'LOﬂ. th. lesponuenLS'g: "
vﬁfhave c,ntenoed 1n bhe counuer-affldaV1u tba .
,LQQ-}A'H ke, kxx& gave'}thé optlon volunta1¢ly. Hf,‘ f_' )

| 8.'3 . Je h»ve c::elely gone tbLouqh Lhe rec01cq

i .
i .

. o? the case dnd have heard the appllc nts 1n yQTSOno.

V} Du1ng tke he ;1n3,“tbe‘dpp11cun»s stateo tth Lhey/
N .ﬂo&ld aigue their.caSg:iﬁ‘pe son w1thout the ?”
R L A oL
#;sié ance of, any; cquncel who hed been engas bdgby.'?jﬁ;
h vihe@:Qapliér."Mrs, hij KUIuIl Choéz; _the_lea%ﬁéd
‘Véduﬁéel/for {ﬁe}reépéndenis drew oﬁ'va{tenciénifo :
7iﬁhe;d¢cisign§_of't lr tﬁa Bench 'gﬁdNOf the
] Bench of. thi-é A )'i“ribung 1,,‘ méhtion_ésd ebove T;" e

Lo ‘appllc nts. also lelled upon come ruling Sjof,thé

] Sgp?ene_Qourt infsuprr£ qf;}heif ¢ohténti@n*;%
f Ne{hﬁvg‘dqu*cdnﬁide?edrthém@. :ﬁ &
9,Q“f‘i ihe respondéntS héve‘fai;lY'éiéted:;n_ﬁﬁeir :i
'}_QOther-affidQVit‘thétJthéY]are7"ﬁd{aévéréé?{o?ﬁheff* '
o T ST
o [;conxenc;;n of the peu1t¢onlbut tbey Have no powex" e
' ‘ 5*»5Pfj;'cases Ielled upon bx,the app11c°nus-- IR,
TR 2‘12 1900(1) sc; ¢4- (u) n’IC 1980( 9),775%.‘1'27785?:'7’




2P :I ha° beun staued in Ieply to the contertloﬁ

_ of the appllcants that the representatlons,

' submltted by them huve been foxwaxded to the
éohpetent uuthorlty :n1th faVOJrable reconmendat1§ns.
fhe‘re§pbndent§.have:alsq'stated,that "aS far a;j
thé:queétigh‘qf<§nhancement of refirement.age isv
congéinéd, this is alreadyﬁﬂeihg COnsideied
'favéﬁrably by the Government and the respondenis

- are not a;erse io theuCon;ention of the pétitionér";
lO.'yf’ The reél issﬁé E?ising‘fqr consideration‘is
xhether tﬁefbpiion'éxéic;sed Ey the applicanté and
persons similériy situsied av the time of grant of
permsnent cownlss;on'fo them in the NOC is ;egai and

~valid. o B C _ o :
ll}i,' 'Af r the oppllchus have been Levmployed on

vhole tlme b651s in the NCC, Lhey became fulfled

" Govelnment Servants. ‘The Eundamental Bules apply.to
all'GoVernment servanis whose pay is to be debitable

to- 01v11 est; ates: (v;ue Fii 2).  Fh 56 (a) plovides,

i

Aihtei:alia,_»nat "eve;y Government servént shail
retlre from'serv1cc oﬁ the afternoon oF.the last, day

of the month in Nthh he attalns the age of 58 §é§>s"

ghe above'prov151on 1n Lhe fhndcnental Rules has;been
in- éxlstencé‘from 5.7.1975.- The proyis;qﬁ,fq;
exercisihg'éptééh.isq@ohtained only in the administrative

.‘I
A
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instrdctions issued by the respondents. It is well..
known that administrative insiructions cannot run

counter to the statutory rules, such &s the

Fundamenial Byles, This aspect of the matter has
not-been considered by the Fatna_Bench or the Béngaldrg

.Bench of this Tribunel in the two c3ses mentioned abovg,.

In our considered view, the optionsexercised by the

.

appliéants and those similarly situated were contiar3

to the provisions of FR 36(&) and on that ground
. ‘IM— . ._. P . ' . . ’
alonglf&s b initio ¢nvalid end inoperative.

12«  In the light of the above, the applicetions

(1)°  ve hold that the option exercised by the

- applicanis in these two zpplications and by those

who @re similarly situeted at the time of their

reemployment pursuent to the Ministry of Defence

letter dated 4,8.1978 is al initio void and inoperative

3s it runs counter to the provisions of Fh 36(a) which

o w¥as then in existence and which stipulsted that every

Government servant shall retire from service at the!

A ' - -&ge of 58 years, Administrative instruction of the
i

_ ontained in N— _ .
nature ¥%[Lthe letter of the Ministry of Defence dated

4,8+1978 aor similar administrative instructions issued °

on earlier dates will not override the provisions of

e FL 56(a) . QA Y

are disposed of with the following orders 2nd directions:-




"'(11) = The appllcants and those'51mllarly 511u,»ed}

would be entltled to ehe beneflt of ER 46(a) notw1th-

’?.Jtandlng the opulon glven by them and th ; they shall

'Y'IetlIe from : serv1ue only after they have attalned the

‘i'uge of 58 years.j;

-

">(iii). Wy s thexefoxe,‘set a51de and quash the 1mpugned

- order caged 4V.J,l980 1seued by *eSpondent ko.l, the'

w'r—o""v

eﬁbct of Nthh o uhat the applicants w1ll huve to

‘retire at the age of 55 years.

{iv) Ihe‘respendentsishéll issue’the heeessary orders

’ K
? 4

for giving effect to ‘the aforesald directions NLthln

_a pe“lod of[}hfeé]moneh§ from the date of recelpt of

'thls;order.

There Will bé no oidef'és t0 COST3s, -

Let @ ecgpy_of~ihls order~he_placedﬁlnebothﬁihe_m__

N
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