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COR^M:

THE HON'BLE P,K. VICE CHAlRiVAN(j)
the HON'BLE MR. B.N. DTOKDIYhL, .ADiuINISTrl^TlVE

1.

2.

sefthe JudgSnW ^
To be referred to the Reporters or not?

JLDGA^NT

'vLe P-K., K»rtha,
• , consideratioD in these opfilications is •«^-The question^vnether the dpplic=nts ,vho btlong to the

teaching line in the D.Ihi Adaiinistratlon are entitled to

retire at the age of 60 years iike other teachers after their

promotion to supervisory or administrative posts of Education

Officer/Assistant Director/Deputy Directbr/joint Oirector «nd

Aoditional Director Of Education in the Directorate flf Education.!
Delhi Administration or whether they '̂ .uld-retire^ at the'age of
58 ^e|rs like those who belong to; the administration line.
There had been one round of litigation in the Tribunal and in
the Supreme Court 6n this issue by Shri R.S.S, Shishodia and
Shri Sita Ram Sharaa. AHe view Petition filed in Civil '

Appeal „p^3191 of 1991 arising out of SLP(Cdvil) N6.256? of
1990 in the matter of Shri R.S.S. Shishodia Vs. The

Administrator of U^ion Territory of Delhi and other., is stated
to be still pending. This is .Another: . round of litigation
in the Tribunal by the applicants befoie us who are also

^i">ilarly Situated. As the issues involved are co»on, it is
proposed to deal with them i„,a conaon judgment.

^t.

'» ]
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2, Eight of the applicants are working as Deputy

Directors of Education (applicants in 0^ at S.Nos. i, 2, 4, 6, 8,

10, 11 and 12), two as Supervisors, Physical Education

(applicants in Oh at S.Nos. 5 and 9),-one,as Assistant

Director (Science)(applicant in at S.No.7) and one as

Additional Director. 5ducation(Schools) (Applicant/.?? fluo ,3).
All of them belong to the teaching stream where the' retirement"

age is 60 years and they were promoted to the administration i

stream where the retirement age is 58 yeais. The- dates on whxch :

they complete the age of 58 years and 60 years are indicated

in the comparative chart;below:-

Applicants at S.h'os, iboye Date of retirement Date of
at 58 years

31,10.1989

30,6.1988

::\:3l.i2.1^9
28.2.1990

30•4.1990

.• 28.2.1991

30,4.199i;:
; 31,5.1991

31.7.1991

retirement if 1
it is 60 years

31.10.1991

30.-6.1990

31012^991.
28»2ai^2
30.4.1992 ,

3l.7ii9<92 "
,28.2.1993

30;4.1993 ; :

31,5.1^3 ? •
31.7.1993

' Applicant in 1

. Applicants in 2 g. 3

Applicant in 4

Applicant in 5 1
Applicaint in 6
Ap piica nts ^ip 7 8, 8

Applicant in 9

Applicant in 10 >
; Applicant in;:ll : '

Applicant in 12

3. ; It will be seen from the above that all the applicants

have attained .the age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the

Tribunal. The respondents have filed Miscellaneous Petitions

•praying for vacating the stay orders in the light of the orders

• and directions given by.;the Supreme Court in Shishodia*s case

and Sita R.am Shcrma's case and that is how these applications

came up for, hearing on the, continuance of the .stay and the

merits^.
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4, -'The lec^jned counsel for both ?idGS have taklia. us through

the pleadings in the first round of litig-tion before the

Tribunal and the Supreme Court dnd the or<^ers passed by the

Tribunol one the Supreme Gouit. Both sides h^ve sought fiom

them support for their respective contentions. The st^nd of

the applicants is that they vrauld retire from service at the

age of 60 ye-rs on. the ground that their service on the

administration side is an extension of their service In the

teaching line. The stand of the respondents is that as the

applicants, on their om, accepted promotion to the

administration line where the age of retirement is 58 years,

they vwuld retire at the age of 58 yeais,

5, We have gone through the records of.the. case caref.ully

and have considered the rival contentions.-. •.'/e have also heard

some of the affected persons appearing in person.who are

expecting pronotion on the administration side if the stay

orders passed by the Tribunal are vacated., Mrs. Avnish

Ahlaw^t, the learned counsel for the respondents

contended that the matter stands concluded by the orders

passed by the Supreme Court on the appeals filed by

S/S.hri Shis hod ia and Sit a Ham Sharma against the jud^ents

delivered by the Tribunal, which will be discussed

hereinafter. The learned counsel for the applicants

.oConto page 6/-
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argued that the issues arising o'Ut of the judgments of the

Tribunal dated 29.i-.1990 in Oa 2005/1^89, R.S.S. Shishodia Vs.

The Administrator, Union Territory of Delhi & Others and

dated 8.2.1990 in OA No.153 of 1990 in Dr. Sita Ram Sharmo vs.

Union of India 8. Others have been left undecided by the

Supreme Court. According to Shri S.K. Bisaria, the learned

counsel appearing for some of the applicants,'the aforesaid.
.9

orders of the Supreme Court are only orders jri personam and
thatt^

- not orders in rem. He further oubrnitted/the issues raised

in t^ese applications had been considered by another Bench

of this Tribunal in its judgment dated 20.10.1987 in

• CA No.858/86 in B.N, Mian Vs. Delhi Administration and

• Others which is in their favour and that in'the event of

our taking ;a different view, the matter should be referred

•to a larger ;Bench for consideration • Shri G,D; .Gupta, the

f learned counsel appearing.for some other applicants argued

that the af^esaid brderi; of tt^"^u|ireni^ Cotir% in^hishodiat •

case -and Sita Ram Sharina's case have not adjudicated upon

the merits and that they ;have Barely-regulated the [i>eridd ^ ^ -

of service rendered by Shri Shishodia and Dr. Sita Ram

. Sharma on the post of Deputy-Director * ^

6. The judgment of the Tribunal in Dr. Sita Ram Sharma

merely follows the earlier judgment in Shishodia*s case and,

i vtheteforeV w drily the judgment in Shishodai's case

V' • .X
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7, In Shi shod ia's case, the applicant was -ppoint.ed

as Principal on 29.7.1960 in the Directoiate of Education.

Ke was promoted as Education Officer in 1976, Dsputy Director

of dducation in 1984 and Joint Diiector of Education in 1988.

9^ 06-
Ke was confirmed as Principal,

Qk-- oU-

He was not confirmed on the post of Education

Officer and his subse.:uent promotion as Qeputy Director, and .

Joint Director were purely on ad hoc basis. He challenged the

order passed by the respondents to the effect that he would

stand retired from Government service.on 30.9.1989 on attaining

the age of 53 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 ye^rs. The

Tribunal expressed the view, that supervisory work b^' a

person on promotion who has acted as a, principal is in the

nature of an extension of the work as a Principal but covering

a wider area, which, may involve several schools or zones,

^^n the operative part .of the..gudgment, the Tribunal, however, • .

observed as followss-

. " . We are, hov/ever, ;Of the view that if this relief
cannot be granted to all those promoted officers to the
rank of Education Officer/Asstt. Director/Deputy
Director/Joint Director and Additional Director who
come from the, rank of principal of a School under the
Delhi Administration, they must be given an option to
revert back as Principals in Schools and continue till
the age of superannuation/retirement viz., 60 years. It
goes "without saying, if they exercise the option of
reversion, they v^?ould be entitled to the pay, allowances
and pesnion commensurate to the rank of principal. They
will not be. entitled to the pay and allowances of the
higher promotional posts. It is, however, made cleaj
that during the period they Held the promotional posts,
they v-^ould be entitled to pay and allov;ances of the post.
iVe further direct that the applicant in the present case
will also be asked.to exercise his option as to whether
he would like to revert. as Principal and if he gives his
option to do so, he would be reposted as Principal and
continued till the age of 60 years".
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8. On.appeal filed against the aforesaid judgment by

Shii Shishodia, the Supreme Court passed the following

Older on 16.8,1991; in civil appeal'Nt,3191 •f 199i;--

" Special leave granted.

Having heard the learned counsel for both

the parties, we find that the appellant has
only about one month to conplete 60 years.
V/e not, therefore, propose to decide the

issue arising from the Mnpugned judgment of =
the Tribunal • •:3o-far as the appellant's
corrtinuance on the post of Joint Director is

concerned, it. is always open to the authorities

"to allow him to continue on that post or to revert
him to his post of. principal.

The appeal-is accordingly disposed of".

- , the said Civil Appeal ^
9. la No .2 filed by him^vas disposed of by the

folldy/ing order dated 25.9.1991;-

" "After hearing learned counsel for the parties
and haying re^gpd/to this CourtVs(order d|ted 16,8,91 -
and the special facts and circumstances of the case^we
direct that, the appellant->ha"ll be retired as a

; - ^^^incip^l ©n;J)is attaining the age;tol^;^v^^
'•, wathout' ^hy "

allowances paid cto him;lA^iile he :\was ;w^ ,
Joint;;:Dir^ctbr^;^ llie-^^apj^eli^

:••:«ntit;led.-t6 '"retii^'^isr^'fi^si'
of reversion will, however, stand.

The lA is disposed of accordinglyn,

, , .i6oe..9r9
10. On a persual of the aforesaid '•r^ar /, it oippears

to us that the Supreme Court after taking into account the

facts and circumstances and without deciding the issues

arising from the said judgment, disposed of the appeal with

the observation^ that ;lt always open to the authorities to
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f i allow the appellant to continue.on the post held .by him

in the administration line or to revert him to his post

of principal. An identical order was passed on 16.8.1991

in the case of .Dr. Site Ham.Sharma, Thereafter^ the

respondents passed an order on 23.8.1991 purportimg-to

relieve Shri Shishodia and Shri Sita Ram Sharma of their

duties with effect from 16,8.1991, the date of the orders

passed by the Suprene Court. "It was-further added that in

case they wera inteiested to seek reversion to "the post of

Principal, they; might submit their option vathi:^n 24 hours

of the receipt of the order so that it cojld be consioered

on merit and that their option for reversion sfeould be from

the date prior to the date of superannuation at the age of

58 years. On 26.8.1991,-the respondents passed an order

directing that ohri Shishodia.shall stand retired from

Goverhmerit service on 30.9.1989•

11. The orders dated 23.8.1991 ^nd 26.8.1991.

r challenged by Shri Shishodia in lA No»2 of 1991 which..was

disposed by the. Supreme Court on 25.9.1991® Having

regard to the special f^-cts and circumstances of the case,

-the Supreme Court directed that Shri Shishodia shall be
/

retired as Principal on his attaining the age of 60 years

without prejudice to his right to salary or' allowances

paid to him while he v/3s v;orking as a Joint D.irector of

Education and.that he would.be entitled to retiral benefits

as Principal. The Supreme Court did not find any illegality

in the orders passed by the respondents on 23.8ol991 and
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26.8.1991. The appellants right to retire as Princip^i'l

on his attaining the age of 60 years and his right to .

Salary and allows nee s psid to him while, working as s

Joint Director of Education were, however, upheld.

12. ' The decision of the Tribunal dated 20.10.1987 in

Mian's case relied upon by Shri Bisaria was based on the

order dated 23.3.1987 made .by the Lt. Governor', Delhi, .

. Dyring the hearing, the ,learned counsel of the respondents

produced before us. copy of an order dated 25/26-4-1988

. whereby, the aforesaid order dated 28.3.1987 was cancelli

: .and; withdraw^,; , In th^ the applicant who was

, employed as .Guid "the Directorate of

; ^. -Ed.ucation, Delhi Administration had sought, for a

: ..V .-direction, that he was entitled to the e^ancement of age

, of superannuation at 60 years and higher pay in accordance

r:i. -.with.the orders issued, by the respondents on 6.9.1983^ in

n-:respect of the Delhi School Teachers enhancing

, _ :or retirement/su^rannudtion to ^ -

^vHistb^ehtion:^^ ^
the post held by hini was Guidance Counsellor but the

. fact was that he belonged to one of the teaching

categories as detailed by the Delhi Administration itself

in respect of different non-ministerial and ministerial
categories of employees consisting of teaching and non-

. ; • teaching staff. The contention of the Delhi

i.;. - , Administration Was that he did not bslong.tp the. category

of, teachers and ihat he was not declared as such by the

• •;
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Delhi Adtnlnistration. Itwas in this context that the
applicant relied upon the order dated 26.3.1987 mentioned
above,

13,.. The decision of the Tribunal in Mian's case is

clearly distinguishable. His case,was hot regarding

denial of the age of letiiement of 60 years consequent
on his piomotion fron. the teaching line to administration

/ ;

line vjhich is in issue in the applications before us.

^ ' ' in the instant "case", there is no dispute'that even after

their pronotion admirtistratibn IJne, they continued

to be teachers; the'only cdntroversy-i-s vvhether they would

• retire'at the age of ••6d yeaTs-like the-:other teachers .ox at

-the age of 58 years like the 6thei-s on the adminisxrative

.'streamw. ' '

- " - In our opinion, there is some anomaly in the

situatiori in v(fiich-H:he-:appUcants have ;been,;iplaced, .Xhough

they retain the bench mark of being teachers even after

: ~ th^ir prarootion td; the actoin^^^ side, :they ar^

denied the benefit of age of retirement of 60 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi Administration which took up.the

matter at the highest level with the Central Government.

The Central Government has not accepted the yiews of the

Delhi Administration, It is true that so long as the

anomaly continues, there may be'pd incentive, to the
• • • •• ; ... - • . .: , •

' r .
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teachers to look forward for promotion to the

administration stream which in turn might adversely

aff^t the CGUG.ationol system in the Union Teiritory of
•QC-/ • •

l^hi in the long run. This is, however, a policy matter

for the authorities concerned to cori sider and take

appropriate action,

is. Shri G,D. Gupta./argued that the decisions, of the '

Delhi High Court in Smt. Sheila Puri;Vs.-Murlc

Corporation dated-22,5.1985 and in Ban.vdri L^l Sharma Vs. 1
1

.1

Municipal Corporation of'Delhi dated-27,2^1989 are relevant j
)

!

to the issues arising tor our consideration. These !

decisions vvere cited before the Tribunal in Shri Shishodia's !

ca-se and the Tribunal has discussed their relevance in its

j ud gment'dat e d 29.1.1990• In Smt. 3he i1a h uri's case, the

' Delhi High Court held that School Insp&.ctres and Senior *

Schdbi InspectKss remai#va& -teacheK an^, ih^

ivas allowed to continue*'upto the age of sixty years, '

• Even thoihi matter wss/takert,,ih "^peal' to theuSupreme

Court , tHe same was'dismissed, The Delhi High Court has

allowed the ^Vrit Petition filed by Shri BanA'ari Lsl Sharma .

who was Inspector of Schools taking the view that inspite

of his promotion as School Inspector, he remained a teacher,

and, therefore, he was entitled to remain in service upto the

age of 60 years, v :
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16. .In Shri Shishodia's case, the Tribunal observed

that an Inspector/lnst-ectress of ochools is belo\^ the

rank of Educ-;xion Officer/Assistant Director/Deputy

Director/Joint Direc tor/Add it 19 nal Director of Educdtion,
•

that all posts of officers in the rank of Assistant

Director of Educc;tion do not come from the stream of

teachers and that there are some persons on deputation

from IAS and DANICS in the administration line.without

any background, of •teaching,experience. The learned

. counsel for-., the: applicants, argued that the above

reasoning is not correct, ,

17.- In our opinion, the grievance of the dpplic-^nts

has arisen due to the difference in the ages of retirement

on. the teaching line- and administration line. This is,

however, -a; policy matter'on which no mandamus can be
I

issued to the respondents. Prescription, of different

, ages of. retirement for .various posts with varied levels of

/res possibility; cannot be,:^said; to or- ^

discriminatory,even though the paste are in the same /

18. The applicants have continued in service beyond the

age of 58 years on the strength of the stay ordera passed

by the Tribunal during the pendency of the appeal in

Shishodia*s case in the Suprene Court. The Suprene Court

has finally held that the appellants• age. of retireirent will

be ,60 years and that he would be entitled to retiral benefit:
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as Principal. He would also be entitled to his salary .

: . and allowdnces-_pa id to hirn'while he ;vvas as a ,
^•f the,,

; Joint Director Of Education, in our opinion, the p»8iti«n/ [

present api liconts is similar to that'of Shri Shishodia

and Dr. Sita Ram Sharma. We have, therefore., tm bear in

mind the vievvs expressed ;by the Tribunal and the

- . SupTem? Court in these cases while moulding the reliefs

•which could be granted tp them. They have, always the

•option to revert, back, to their teaehingrposts and in thit

, . : case, they vjouId be entitled tO: retire at the age of

; : :: ^ ;years,, inrC/^s^LtNy continue toj ho Id posts in the

, administration Stream, they-:.will haye to retire at the

' V • ^.-avge .;0f .-58 year the others belonging to the

- , ,administration, stream,'. lYhether the applicants and those

,v •similarly situated who chppse tp,. remain on the ailminlitr,«t

.stream, where the age of retirement Is. 58 V®ashou^^^

•• r- be treated, as a .separate, sbloqk ;and

their age of retirement should ba,raised,to ^ years, is

>• \ •- - 91

•A •Jjbr :s;:cdnaei?^^

I,r consider.It-^:s.'£otvtfe/at:^lic5int;s;^t0^^

, . // to continue ;in ^their iprorn^ till they attain .

the age of 58 years or seek reversion to their respective .

teaching posts. The claim of the appiicant3 to continue

in their'promptiphal'posts ;and.::J^^t^^.n.,r^t^

age of 60 years is hot legally tenabie>, ;^e, therefore.
•
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hold-that it is open to the authorities concerned to

reveii: the applicants to their teaching" posts which

they had held before their [.romotion. It would not, htw.ver,

^be fair and just to-do so-with retrospective effect,. Having
regord to the peculiar facts and circumstanc es, the

applicont^hould also be given the benefit of ^pension and

other retirement benefits;, treating t-heir seryice as upto

sixty years of age.- Such benefits should; be calculated

' - ; the posts helcr by them in the:teaching ;'line.

; ' In the-:-light-of ^the. above , the applications are

• disposed of •with'^the ;following '̂:Grde3?s •and'directionsj-

(i) It^^ is-open, to'the -respondents-to allow the

applicants to continue on the respective posts^held"'"^
• by them or^revert them to the respective'posts held by them

in the- teaching. Mne before their promotion. „In the event
•of the.authorities taking a decision-to revert them to

their ;respective,teaching?ipo^s^^^^ before-their ^

promotion,^.such reversion:,shall:be onlylfrom a prospective

date 3rid..ngt^-X;et;rospecti^.ly;»^; , -

(ii) "in.the interest Of justice .and equity, the applicants
shall be given'aa the. benefits admissible .to a teacher

^.vho-would hsve retired-od attaining the age of £0 years, had
they continued in their respective teaching posts.

beneiat^ respective^,

teaching po^t. held;-„|5^he™ before their pro,»=tion to the '

.. . •- ...

9.
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ad!ninistrcition"pTDst"5,, This should not, hovyever, be

treated as a precedent.

(3) The tipf.liccints n.'ould be entitled to the sc;lary

^snd allowances of the respective posts held by them

beyond the age of 58 years till they are reverted to

their respective teaching posts before their promotion. ;•

(4),., The stay orders passed in these applications' are

hereby vacated. All PIffe.filsd in these applic»tl«ns ar»
disipisei •f ®cc»riinglyvt>-

Let a copy of this order be placed in all th^ case

files. . . .

(B. N. DHOul'̂ DIYALp I
ADMIMIiTRATlVE ivlBvlBSR

(P.K. KARTH^)
VICE CKAIKv'i^n( J)

- '1 J
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