CENTRALfADMiNISTRATIVE TRIBUNA Ls PRINCIPAL BENCH,

0.A. 1501/90

Nay Dalhi this the {{ th day of January,95.

t  Hén'ble mr..N v, Krlshnan,_Vice Chdlrman(A)
o Hon'ble Smt. LakShmiEUEMlﬁcthan, Mamber( ).

D.PJ Sharma -
S5/o late Shri B.L. Sharma,
R/o 117-A, GCR Enclave,

Delhi-02, - ese Petitioher.

By Advocate Shri S.C. Luthra with Shri 0.P. Khokha,
! f:: - ‘
- ' Versus !
' Union of India through

1. Sscretary, '
Department of Expenditura,
Mlnlstry of Finance, North Block,
N, Delbi.

2, Secretary,

" Ministry ef Personnel,

Department of Pension and
Pensioners Welfsre, North Block,
N, Delhj.

3, The Comptroller & Auditor General of Indla,
Bahadur Shah Zafar Narg,
New Delhji.- i

» 4, The Director of Audit,
1 . Central Revenue II,
A AGCR Byilding, Indraprastha Estﬁa,

New Delhi, ..o HRespondents,

Bx Advocate Shri M.K. Gupta.

ORDER

Hon'ble'Nr.'Nav.«Krishngnl U;Ediﬁhgirman(ﬂl.

The applicant retired on 31.7.1987 from the office
of the 4th respondent, tﬁe Director of Audit, Central Revenues,
I1I, New Delhi, as a Deputy Oirector oF COmmerclal Audit, He
filed this application on 7-6~1960 sseking the follouing>

reliefs:

"(i) To fix the pay in the post of Asstt, Director
of Audit in the revisad scale o

at R f Rs,2000-4500

5,3 -
500/~ as on 1.1.1986 under FR 22(c)
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(ii) To step up the pay as Asstt, Director of
Audit to Rs,3600/- as on 1.1.1987 i.e, the
date on which the pay of Shri Japardan K,
Sastri a junior officer was fixed at Rs,3600/-
on his promotion to I.A. & A.S.
(iii) To fix pension and other ensionary benefits
on the pay as fixed in (is,and (ii) above plus
specisl pay of Rs,300/- p.m, by working out the
average emoluments at Rs,3870/-.
(iv) To pay all arrears due on the basis of above
reliefs requested in sub-pares (i), (ii) and
(iii) above by way of salary, pension and
other pensionary benefits,
(v) To direct the authorities to pay a 'sum of
Rs,5000/- (Rupees five thousand only) being
‘the cost of legal suit defrayed by me",
2, During the pendency of this application, the applicant
filed M.A. 2291/94 requesting that the reliefs sought in
'psras (i) and (ii) above be deleted, That M.A. was allouwed on
15.11.1994, Accordingly, it is only the other prayers that
have to ba considared in this O ,A,
3. It will be sean that the main grievance.of the applicant
is that, on his retirement, his pension has been determined
without taking into ‘account the special pay of Rs.300/- which
he was drawing on the dats of retiremént)as well as for quite
~some time before that dats)alieged;y because this was not
permissible under the rules governing pension,
4, The brief facts are as follows:
4.1 The applicant uwas a permanent, Audit Officer under
the 4th respondent in the pay-scals of Re,800-1200., While
so, he was promoted to the Indian Audit and Accounts Service
and appointed asAssistant Director Audit in the junior time
scale of I.A.A.S (Rs700-1300) on 15.4.1985 on probation and
his pay was fixed at Rs,1250/-,
4,2 On 16.8.1985, he was posted on the senior time scale

post of Deputy Director Audit (Rs,1100-1600), on an ad hos

basis, by the letter dated 16.8,1985 (Annexure-2), He uas

UJ/
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informed that he would, navertheless, continue to bz on
probation as mantioned in the Annexure-l "letter relating to

his appointment as Assistant Birector (Audit) and that it

would not confer on him any right for regulsr promotion to

the senior time scale, |

4,3, Admittedly, the applicant was paid a special pay

of Ks,150/~ on holding the post of Dseputy Director, while

his counter parts uere paid on the pay-scale of Ks,1100-~1800

of that post,

4.4 The junior time-scale of Rs,700-1300 applicable to

the post of Assistant Director and the senior fime-scale /
apﬁlicable to the post of Deputy Director Audit were respectivel:
revised to Rs,2200-4000 and Rs,3000-4500 as a result of the
implementation of the recommendations of the 4th Pay Commission,
The special pay of Rs.150/- was also doubled to Rs.300/- u.e.f,
1.7.1986 in terms of tﬁa recommendations of that Commission,

4,5 On the revision of pay scales, the applicent's pay

on 1,1.,1986 in the substantive past of Audit Officer was fFixed
at Rs,3300/- in the pay scale of Rs.2375-3500, while his pay

on the of ficiating post of-ﬂsgistant Director was fixed at
Rs,3200/- in the pay scale of Rs,2200-4000., As the pay on the
officiating post was less, the difference was mada good by
giving him a personal pay of Rs.100/-. 1In addition, the applican
was allowed a special pay of Rs,300/~ for working as Oeputy
DirectoE)For which the revised pay scale was Rs,3000-4500,

4,6 The applicant retired on 31.7.1987 befors his regular
promotion to the sesnior tiﬁe:scale of Hs‘3000_4500. He was
drawing the épecial pay of ﬁs.ggg/, on the date of retirement
also, ‘ |

4.7 For the purpose of his pension, the special pay of

Rs.300/- was excluded while reckoning his emoluments on the

date of retirement, This yas done under Ryle 33 of the CCS
: e

(Pension) Rules, 1872,

\Q_/J:
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4,8 His representstions did not bear any fruit,
Accordingly, he/?iied this O.A. znd sought the reliefg
mentioned in sub-paras (iii) referred to in para 1 above,

5. The respondents have filed a reply contesting this
claim, It is stated that the pgnsion of the applicant has
been fixed teking into account his ‘emoluments' as determined,
in accordance with Rule 33 of the Pension Rules, Attention

is also drawn to the decision rendered by the Principal Bench

on 23.5.1990 in 0.A. 771/1988 S.M. Ghosh Oastidar and Ors,

Vs, Union of India and Ors, in which a similar claim was turned

down,
6. We have heard the learned counsel for the parties,
7 Shri S.C. Luthra, leer ned counsel for the applicant,

submitted that the special pay granted to the applicant was
in lisuy of a higher time scale of pay for the post of Deputy
Director held by him, He contended that, in the circumstance,
this special pay should be treated as an integral part of his
pay and, therefore, it should be taken into account, while
fixing his pension, He has also relied on the judgement
rendered by one of us (Honfble Smt, Lakshmi Swsminzthan, Member
(3))-sitting as a Single Member 8ench,in Rajaram Shan%er Gawade
Vs, Union of India, 1994(1) ATJ 249, uherein a direction was
given to the respondents to refix the pay of ‘the applicant
tregting the specisl péy as part of his pay from 1.1.1986,
8. - It would be useful to extract the rules that are
applicébla for a proper consideration of the applicant's
claims:

(i) Rule 33 of the Pension Rules, as substituted

by the Notification dated 2B8,7.1988 w.s.f.

1.1.1986, reads as follows:

v
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*The expression 'emoluments' means basic pay as
defined in Rule €(21)(a)(i) of the Fundamental
Rules which a Government servant was receiving
immediately before his retirement or on the
date of his deathy and will elso include non-
practising allowance granted to medical officer
in lieu of private practice".

(ii) Rule 9(21)(a) of the Fundamental Rules definss
'Pay' 235 follows:

"(24) (a) Pay means the amount drawn monthly by
' a Government servant as -

(i) the pay, other than special pay or
pay granted in view of his personal
quzlifications, which has bsen
sanctioned for a post held by him
substantively or in an officiating
capacity, or to which he is entit led
by reason of his position in a cadre; and

(ii) overseas pay, special pay and personal
pay; and

(iii) any other emoluments which may be
specially classed as pay by the
President®,
This definition of "pay' particulsrly the exclusion of special
W in pare (a)(i)
pay/ has bessn in existence for a long time., In particular,
it is not a reswlt of the Fourth Pay Commission recommendations
as will be shown later,
9. Reading Rule 33 of the Pension Rules and the
R ' v (a)(i)
definition of pay in FR 9{21)/ it is clear that the emoluments
which have to be taken into account in fixing the pensicn will
not include special pay. It is, therefore, claar that the
decision of the respondents in this behalf is in accordznce
with this rule,
10, The lear ned cou nsel for the applicent, however,
contended that thie Bench is bound by the decision rendered
by the lea ned Single Member in Rajaram Shsnker Gauade's
case (Supra) and that, therefore, a direction should be issued
to the respondent to include his special pay also in émoluments0
11, His second line of argument is bssed on an inter-

pretation of Fi 9(21) (a) defining the expression 'Pay’. He

(B
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points out that special pay'has beer excluded from the
purview of pay as is clear from clause (i) of the
definition, The special péy referred to herein necessarily
refers to the special pay aes defiped in FR 9(25) as follous:
' Pay |
“(25) S3pecial/means an additien, of the nature. of
pay, to the emalumants of a post or of a Government
servant, granted in consideration of-
(a) the specially arduous nature of the dutiss;

or

(b) = specific sdditiecn to the work or
responsibility,”

Special pay, as so dsfined,is'a specific addition in the
nature of pay to the émoluments of 2 post or of z Goverrmment
servent, and islgiven cnly for two ressons mentioned therein,
In the case of the applicant, the special pay was not given
for either pf these twe reascns, It was given in lieu of

the higher time scale of pay attached to &m}xsfhekji.e. the

post of Ueputy Director, His argdment, therefore, is that

'such a special pay cdoes not stand excluded from the purvieu

of 'Pay' as definec in FRK 9(21){a)(i) because the special
pay refarred to therein and excluded by it is the special
pay as defined in FR g9{(25),

12, 4 Tha-learned.counsal for the respondents contended
that both thsse arguments zre devoid of merits, He stated
that the decision of the Prircipal Bench in Ghosh Destidar .
& Ors, (Supra) was rendersd on 23,5.1990 and byAthat judgement
both the points now taken up Sy the learned counsel for the
applicant have been disposed éf. Iﬁlis that judgement wuhich
will be binding on the Bench and not the decisian cf the

lexr ned Single Member in Rajaram Shanker Gawde's case which
was. rendered much later on 13,12.1993 and that too Qithouﬁ

o . \
referring to the judgement of the Bivisian Bench,

L .
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13, I have carefully considered the rival contentions,
In para 1 of the 0.A. it is stated that the Rule 33 of the
Peﬁsion Ryles is one of the orders against which the C.A. is
mate, Thersfcre,-ue take it that this Rule has been challenged
- maven though there is no specific prayer in this behalf either
in para 8 of the C.A. seekiﬁé relisfs or in eppendix a' te
the U.A;}uhich gives the facts of the case, which, in the
normz]l ccurse, should have bmen given in para 4 of the 0.A,
14, The learred counsel for the applicant has not been
able to explain to us the grounds on which he seeks to quash
Rule 33 of the bension‘Rules. There is a specicl reascn why
specizl pay has been excluﬁad for reckoning pension, This.
‘has been done consciously as a result of the recommendations
of the 4th Pay Commissicn in para 5,29 of its report, extracted
in para 9 of the judgement of the Tribumsl im Ghosh Dastidar
(Supra). That - ‘pare readS as under:

"5.21." Ue have recommended improved pay scsles
in Part I of our report as s result of which
pensionery benefits should improve for all
categories of smployees,, We have also recommen-
ded that varicus allouaznces and benefits to
employees should generzlly be related to basic

confers_z_long_term m_bepnefit to aogvermment employses

e e o -

shouyld _alsc_be related to basic Pay,_ _We, therefcre,

W eme - o

recommend that the reckonable emoluments_for pUrposes

of rstirement bensfits -Shoyld be_the basic_pay_which

may._have the mezning_given in F.R 29(21)§a)(i)_and
a

pay only., UWe_are of_the view that pension_whicgh

...-——-‘_- ——

mal.ﬂgi_é.ﬁlﬁﬁg_ﬁﬂx.aggéiLQD-LQ_Q-x,__QQL_,DX.QLDBT

nopernclztyre ™
(Emphasis supplied)
15, It may thus be seen that the Pay Commission took

advantage of the definition of "Pay’ conteined in the F©

to indicate what, in its v1aw, shoulc be taken as basic pay

fer the purposss of pension, It r91teratod by adding that it

should not include any other
addition tg Pa i
Yo It is foyp thi
s
. _
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reason that Ruls 3% of the Pension Rules was substituted

w.e,f, 1.1.1686, It provides that the ewpression Yemoluments"

maang basic pay., It further provices that such basic pay éhould
be understcod as dafined in Rule 9(21)(2)(i) of the fundamental
Rules which sxcludes special pay. Thus, it is Rule 33 of the
Pension Rules which gives a definition of basic pay fer the
purpose of Pension Rules by'stating that it shall have the same
centent as mentioned in pare 1 of clause\(a) of FR 9(24),

16; ! I am of the view that this is purely a policy metter,

Grant of special pay may be justified while an officiel is in

. gervice depending on the circumstsnces when it was given. If

a view is taken that this incidental payment fslated toc a
perticular circumstsnce should not justify its being made the
basis for pension, after retirement, but that only basic pay
should be taken 'intc account, the competent authority carnot be
fzulted, It has not been shown that the applicant has aAright
tc hsve the specisl pay reckoned in the caléulations. It bhas
also.not been shown that Rule 33 of the Pension Ryles violates
the provisions of the Consd tution, This is purely in the
realm of policy and this Tribunal canmot grant any mlief in
this regard, |

17. I have seen the judgement rendered in Rajaram

Shanker Gaude's case (Supra) by my learmed collsague sitting
as a Single Member Bench. The questicn considered therein was
entiresly different, That was a dispute relating te fixation
of pay on 1,1,1986 in the revised pay=ccale in respect of a
person who was getting a special pay of R8.100/~)admittedly

in lieu of a higher time scale. It uQs noted that; before

- 1.1.1986, this specisl pasy of Rs,100/- was treated as basic

pay for all purposes inclgding TA/DA/Pension/Gratuity and House

Rent Allowances, Reference Wa8 alsc made toc O.M, dated 25.2 65
) J

o Lo

15
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of the Ministry of Finance relating to treatment of special
pay in lieu of a higher time scale for the purpose of boosting
of pay. It was, therefors, held that there was no reason why
in the absence of any specific provision the special pay should
not be considered as part of basic pay and accordingly it was
direscted that the special pay should be treated as part of his
bssic pay for celculating the revised pay w.,e.f. 1.1.1886,
18.‘ The Centrszl Civil Service (Revised} Pay Rules, 1986
were made to give effect to the decisions of Government on the
Fourth Pay Commissiongreccmmendations in respect of persons
paid from civil estimates. The rules are at Annexure R-1 of
the reply, The cocrresponding rules‘must have baen frazmed for
the defence employses paid from the defence estimstes, The
manner in which the initiél pay iﬁ the revised pay shculd be
fixed is provided in Rule 7. In genersl terms, it reguires
adding certzin specified amounts to the "existing emoluments”,
before pay is fixed in the reviesd sczle, The explanation to
Rule 7 indicates what are included in "existing emoluments™,
Parz (B) of that explanation clarifies that, in respect of

an employee. who is in receipt of a spscial pay in addition to
pay in the existing scale,which is replaced by & scale of pay
without special pay; the "existing emoluments® shall include
the special pay alsc., In my ui@u}it would have been appropriaste
to inveke this provisionm in Geuwde's cazse (Supra),

19, In the circumstence, that deciSi;n has nc relesvance

to the pressnt cese)merely because it alsc refers to FR g(21)
(2)(i) regarding pay. For, in the present case, a specific
rule i,e. Rule 33 of the Pension Rules, axcludes the special
pey foI purposes of pension, by refsrence to FR §(21)(a)(i).
20, /axéument that 'special pay' referred to in FR 21(a)(i)

refers to only the special pay mentioned in Rule 25hss bgen

referred tc in para 3 of the judgemant in Ghosh Dasjdart

(o
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Secandly, the assumption that the expression
'special pay' used in para (1) of FR 9(21)(a)
has to be construsd only in terms of F& g9{25)
also has no basis. I do not wish to go into
the question-uhether a special pay granted in
lieu of a higher time scale can be fitted into
the definition of the term 'special pay' given
in FR‘9(25). Assuming that it is =z different
class of special pay, it cannot be argued, it
is outside the purview of 'Pay' as defined in
FE 9(21)(a). Pay is first defined to mean the
amounts drawn monthly under various heads, The
definition then proceeds to enumerate the
heads, The first (para i) is pasy promr
sanctioned for the post held by a Govarnment
Servant)uhich explicitly excludes.special pay
and personal pay. The second (para ii) head

is overssas pay, special pay and personal pay.
The third haad)para (iii)}is other emoluments
specially classified as pay by the President,
We are not concerned with ciausss (b) and (c)
which refer to military officers, The structure
of the definition makes it clear that under
para (i) of FR g(21){a) only pay in the tima
scale of the post held is included and nothing
else. If any special pay or overseas pay is
attached to the post or is given to a govermmant
servant, that is made part of pay by including
it in para (ii) thereto, which also includaes
personal pay, There is no justificstion %o
import the definition of 'special pay' as given

in FR 9(25) to interpret the expression

[

§ . .
Special



o
Y

-12-

pay! ussd in FR 9(21)(a)., In the context of the
definition of'pay', the expression 'special pay'

has to be given a wider meaning and it will also
include any spsecial pay drawn monthly by a government
servant even if it is not considered by the defi-

nition given in FR ¢(25).

22, In regard to other issus sbout exclusion of ‘'special
pay', the provisions of Rule 33 of the Pension Rules read

with FR 9(21)(ajfilere too clear to require any interpretatien,

I respectfully agree with the conclusion reached in this bshalf
by the Principal Bench in Ghosh Dastidar's case (Supra).
Therefore, the computaticn of pension after excludirg the
'special pay' cannot ba faulted, ’

23, Therefore, I do not find any merit in the O0.A.

in so far as it concerns the fixaticn of applicant's pension
which is the only issue raised for decision., Accordingly, the
O.A. is dismissed, No costs,

)

Wu/
’ /} 7

(N.V. KEISHNAN)
VICE CHAIRMAN(A)

Hon'ble Mrs Lakshmi Swaminzathan

24, I agreze. Housver, I would like to add ths
followingé=

The contention of the lsarned counsal for the
applicant in this cess that us ars bound by ths dacision

in Rajaram Shankar Gawvads v, U0I & Ors, / 1994(1)AaTC 249

Bombay Bench (58)_7 is not tanable hscauss firstly this

is a Division Bench znd sacondly tHa facts in that case

and ths qu»s»ion considerad therein wers toually leFsrent.
The disputs in Gavade's case (Supra) was with regard

to fixation of pay on 1.1.1986 in ths resvised payscals





