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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

< v
G.r.No.1488/90 | DATE OF pecision 124 91

SHRI C.L.RAIZADA APPLICANT

Vs

UNIUN OF INDIA & 98 ORS. RESPUONDENTS
& C OR A'W

SHRI I1.K.RASGOTRA, HON'BLE MLMBER (A)

SHRI J.Pa SHARMA, HON' BLE MEMBER (J)

SHRI GeR.MATTA FOR THE APPLICANT

SHRI NS JMEHTA FOR RESFONDENT No.,1
SHRI Go.D.BHANDARL FOK RESPONDENT No.6 . -

1., Whether Reporters of locel papers may ‘@5
be allowed to sez the Judgament?

. 2. To be referred to the Reporter or not? j@‘

JUDGEMENT

(DELIVERED BY SHRI J.P.SHARMA ,HON'BLE MEMBER (3J))

The applicant, an officer of Delhi And Andaman
and Niccbar Islands Civil Service (in short DANICS)
has filed the application under Sec.19 of the Administra- .

tive Tribunal dbt, 1985 aggrievad by the crder
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deted 17th July, 1990 (Annexurs VIII) rejecting tha
applicants? representation for net including him in
the list for appointment tc Selection Grade of the
Service., The grisvance of the applicant is that, thea
- officers junicr to him (Respocndents No.2 fo 19) have
been giyen Selecticn Grade while he was not given the

Same.,

2, The applicantlhas sought the following -

reliefs: -~ | .

(i)' to direct the respondent No.,1 to promote
the applicant in the Selection Grade with
effect from 18th August, 1987 with
conssquential benafits in the mdttér of
“pay and payment of arrears of pay and to
modify the impugned notification dated 24th

May, 1990 (Annexure VI);

(ii) to guash’'and set aside guidelines contained
in U.M.dated 10th March, 1989 (Annexure IX)
as unconstitutional) being vioiatiuc of
Articles 14 and 16 of the Constituticn of
India to the extent that t'average report!
should be taken into account while declaring

gfficer as Yunfitt,

3. - The relasvant facts of the case are that the applicant

was appointed to Grade-I of the Delhi Administration

Subordinate Service (DASS) on regular beasis with effect




from 1=-7-1968 and was hclding Group-B Gazetted post.,

The Cen%rdl Government subssguently constituted DANICS

and the rqleé uarc'mad@ under the provisoc to Art.309 of

the Constitution of India (herein after referred as the

fules of 1971)..(TheAcopy of the said rules is at Annexurs I),
These rules uére subsequently amended by DANICS (Amendment )
Rules, 1988 which uere noctified on 22nd Novembef, 1988
(imnexurs II). All appointments to DANICS are made to the
Junior Administrative Grade,; Grade=I or Grads-II of the
service and not against any specific post included in the
DANICS. The applicant was appointed in Grade=II of the
DANICS, was assigned 51.No,142 in the seniority
list below Shri Alok Swarup and abcove Shri T.C.Nakh

(Annexure I1II), The applicant has been posted to various
posts like Salw®s Tax Officer, Administrative Officsr, etc. |
and was later appointed to the post of Deputv Registrar
Cooperétivs Sociseties vide order dated 2nd September,1987
(Annexure IV). This post carries Special Fay of Rs.100/-
P.M. (now Rs.200/-). By the order dated 21st Ffebruary,1990
(Annexure V} the applicant was posted as Under Secretary
(LSG) Delhi Hdminiétratiun'and allowed to draw pay in the

post of Deputy Director (UTCS).

4, Rule 31 of the 1971 Rules prouvides the.mode of
appointment to Grade-1 (Selecticn Grade) which is

reproduéed below:=-

131, Appointment tu Selecticn Gracde:
(1) Appointments of membaers of the service to the
Selection Grade shall be made in consultaticn with

the commissicn on the basis of seniority subject to
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fitness, Persons appuinted tc the service
under Rule 17 who were appointed tc the

Selectiun Grade cof the Delhi, Himachal Pradesh

and Andaman and Niccbar Islands Civil 3Service
shall be deemed to have been appocinted to the
Selecticn Grade of the Delhi and Andaman and

Nicobar Islands Civil Service,

@ - (2) An officer with the minimum of & years
ssrvice in Grade I1 shall be elicible for being
considered for appointment to the Selection

Grade: |

N . vPrcvided that service in & duty post or an
eguivalent post or in a State Civil Service or
3 in Grade II cf the Delhi and Himachal Pradesh
Civil Service or Delbi Himachal Pradesh and
Andaman & Nicobar Islands Civil Service shall

count tuwards the eight years pericd:-

Provided further that where 2 perscn is
ccensidered for such appointment all persons
senior to him in Grade II 'shall also be.consider-
ed irrespective of the fact whether or not they
fulfil the reguirement as to the minimum of

B years service?,

Se According to the applicant, as per the seniority
list (Annexure III) President of India has been pleased

to promota DANI Civil Service officers to the Selecticn

Grade of the service with effect from the dates noted
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againét each of them in the said order. The names of
the applicant has however been ignored, even though he

was entitled to the Selecticn Grade with effect from

18-6=1987 i.e. the date from which his immediate junior
has been promoted. No vigilance or disciplinary case
is pending against the applicant, The applicant made
a representaticn but the sume has been turned down
summarily vide impugned order dated 17th July, 1990
stating therein that his name was duly considered by
DePeCe and UePo5.C. but hm was nct recommended for
appointment tc Grade-I of the DANICS. The applicant
contends that he was appointed to the higher post of

| Deputy Registrar Cooper«stive Societiss carrying higher
emclumenfs and Special ﬁay in September,1987, (n the
basis of his record of service acccfding to the
applicant the notificaticn dated 24th May, 1990
(dnnexure 6) is therefcre arbitrary against the

provisiochs cof the Rules, and the same be quashed.

6. The official respondesnts contest the application.
The private respondents Noc.12,16 & 18'uh0 have filed
the reply tc the applicaticn, have resisted the

"interim reliefs only,

7 The official respondent raised @ priliminary
cbjsction that the applicaticn is bad in-as-much as

it challenges the recommendations of D.F.C. which hasl
objactivaly considered the case of the applicant alcnguith
cther cfficers for promcticn to Selecticn Grade of

DHNICS, He was however not found fit for precmotion to

[—




Selection Grade to the service, consequently he could
not be appcinted to Selection Grade alcnquith other

of ficers, It is also stated that since the post of

Deputy Registrar, Cooperative Socistiss and Under
Secretary,; Land & Building are scheduled post of DANICS
and carry @ Special Pay of Rs,200/~- P.M., only, Senior
Grade-I1 DaNI Civil Service Officers are pcsted against
these posts generally in order of seniority from out of
officzrs posted in Delhi Administraticn. The representa-
ticn of ths applicant.uas,examineg in the Ministry. As
there was nc merit in the representation of the appiicunt,
it was rejected and he was infcrmed in the matter |
accordingly. The applicant was also informed that he .
cculd not be appointed to Selecticn Grada of DANICS as

his name was not recommended by D.P.C, which want through
his A.,C.KR.Dossimrs befora making the recommendations,

The b.P.C. is not required to give reasons with regard

to its recommendaticns in respect of officers assessed

by it. It is furt her stated that even'bafort the issus
oF‘department of Personnel and Training U.M.dated 10th
March, 1969 the D.,P.C. was required to categories the offi=-
cers in .various grédings depending onn their level of
perfocrmance as reflected in the A.C.R. The posting of tha
applicant against the post of Deputy ﬁegistrar Cooperative
Societies, which is'not a prumotional post, would not
eﬁtitle him for the grant of Selection Grade because the
grant of Selecticn Grade is a promotion for Grade~I1
qfﬁicnf of the service and it involues assessment of cases
of officers by the D.P.C. It is further stated by the
respondent that the proceedings of the D.P.C. alonguith

relevant reccrds were forwarded toc the U.P.5.C. who

[E—



-

after taking into consideratiocn all the ‘facts, approved
the proceedings of the D.P.C. The applicant WdS found
unfit by the D.F.C. and the recommsndations of the
D.P.C. wers duly accepted by the U.P.3.C. According

tc the respondent the application is devcid of merit.

8. The applicant also filed the rejoinder denying
various contentions raised by the respondent in the
reply and further stdted that tﬁe reccmmendaticns of
D.PeCe cannot take away the right of the applicent to
be appointed to the Selection Grade on the basis of his

seniority.

9. - The applicant has since retired frcm service on

superannuation on 31.1.1991.

10. We have hedrd the learned ccounsel of the parties
at léngthe Buring the course cof the argumsnts the
lsarned counsel for the applicant has filed a cdpy

each of the A.C.R. for the period 18=1-1986 to 31=3-87
written by tha Reporting Gfficer on 28=4~1987 in which
the general assessmanf of the,ofﬁic&r-has been assessed

as 'very good' and his integrity has been qerfified.

11. The learned ccunsel for the dpplicént has also
relied on the judgement of the Principal Bench of
Central Administrative Tribumal, New Delhi decided on
6=10~1989 P.Ce.Misra VUs,Lt.Governor, Dzlhi & Ors.
However this judgement doas not cover the points in
issue in the present case., In this judgemznt the

grisvance of the applicant was regarding appointment

13 -
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to a'post in DANICS carrying Special Pay to which the
dpplicent was not appqinted and.application uas.rejcétad
holding the -appointments to the posts were made uithrdue
consideration of suitability which is a raasonablé
criterion, It appears that the learned counsel éor the

applicant wants to draw an analogy or inference that

'since the applidant was posted as Deputy Registrar Ccope

Societies in September, 1987 so he was adjudged suitable

and,.in view of this fact, the D.P.C. as well as the

U.P.o.C. should have cleared him for the grant of the

Selection Grade as has besn done in the case of his
juniors, However the judgemeﬁt cited dues not cover the
issues whether the proceedings cf the D.P.C, inéluding
the final reccmmend<tion made and the final concurrence
of UsPassaCo bdn be the subject of judicial revieu,

The grant of the Selection Grade in the DANICS is

" governzd by Rule 31 of the Recruitment Rules. The

appointment to Selection Grade according tc the ruls
shall be in consultation with the Commission on the basis
of seniority subject to fitness. Rule 31 has since been
amended by the Delhi & andaman & Nicobar Islands Civil
Service (dAmendment) Rules,1988. -By this amendment Sub-
Rule 1&2 have been ratained and are renumherea as Sub-
Rule 4&5 and new Sub Ruly 1,283 have been added. Neu

Sub=Rule 1 is reproduced belou:-
"Hppointments of members of service to the Junior

Administrative Grade shall be made by premcticn on

selection basis on the recommendation of the
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Selection Ccmmittee. The composition of Selection

Ccmmittea'shall be as under:=

(i) the Chairmen or a Mémbar of the Commission -
Chairman;
Members
(ii) an officer in the Ministry of Home Affairs not
) below the rank of Joint Secretary to the
™Y : Government; and

(iii) the Chief secretary, Delhi Administration; and

(iv) the Chief 3ecretary of the Andaman & Nicobar
Administration or any officer in the linistry
of Home Affairs not below the rank of Joint

Secretary,"

10, Thus it is gvident that sven for the grant of Selection
Grade the consultation with the Commission is necessary, -
éagarding the constitution of the D,P.C, the administrative
. instructions on the point are alsoc to be observed uwhich had
been regularly issued under Art.73/162 of the Constitution
of India. These administratiue instructicns are supplsesmen-
tal to the Rule and are binding. In union of India & Ors,
versus Somasundaram VYiswanath & Ors., reported in 1989 SCC

(L&S) P.150 it has been observed that:-

6, It is well settlsd that the norms regarding
recruitmeht and promotion of officers bmlonging to

the Civil Services ecan be laid down either by a law

b
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maae by the appropriate legislative or by rules made
under the proviso to Art,.309 of the Constitution of
India or by means of executive instructions issusd
under Art .73 of the Constitution of India in the case
of Civil Services under thes Union of India & under
ATt.162 of the Constitution of India in the case of
Civil Services under the State Governments, If there
is a conflict betuesn the exescutive instructions and
the rules made under the proviso to Art.309 of the
Constitution of india, the rules made und=sr proviso
toc Art,309 of the Constitution of India prevail, and
if there is & ccnflict between the rules made under
the proviso to Art.309 of the Constitution of India
and the law made by the appropriate legislative the.

law made by the appropriate lagislature prevails,!

13, In view of the above the applicant has td be declared
fit by the D.P.C. on the basis of scrutiny cf the A.C.Rs. &
approval for the grant of such Selectiocn Grade by the
UePsS+Ce. Merely because the applicant was working és Dy,
Registrer Coop, Sccieties with effsct from 3-9-1987 to
B=10-1989 will not make him eligible for the grant of

Selesction Grade as that will be against the rules, The

post of Dy.Registrar Coop.Sccieties is not a Selscticn Grade

poét. The official respondent has clearly stated that
seniormost perscns have been appointed to man such.posts,
which carries Special Pay, so that there may be no
discrimination and junior may not draw mcre pay than the A
senior. Further the applicant has been duly ccnsidered by

the D.,FP.Cs His grievance is that the D.P.C. has no pouer

b -
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Cr authority toc evaluate the comparstive merits of the
eligible candidates when preparing list for promoticn to
the Selection Grade, However, this contention raised by the
lesrned counsel is not correct. It is clear from the reply
filed by thg respendent No,12,16 & 18 that there wsre 49 - .
vacancies in Selection Grade and only 30 officers have been
recuommended. It goes to show that adequate number of offi-
cers wsre not found fit for grant'of Selection Grade even

t hough the vacancies were available. Ancther grievance pf
the applicant is that he Was never given adverse remarks &
that the promotion was to non=functional Selection Grade
which should be automatic in consultaticn with the Q.P.S.C.
However, it is conceded by the learned counsel for the
applicant that the grant of Selection Grade shall be cn the
basis of seniority subject tc fitness, The determination

of fitnsss or otherwise of a persbn for the grant of
Selection Grade is the sole jurisdiction of the D.P.C. and
the U.,P.5.€s The proceedings cof the D.P.C. are fully gone
through by the U,F.5.C. not as matter of formality but as

a matter of procedure which has bezsn cledarly laid doun under
the administrative instructicns. The Circular dated 10tﬁ
March, 1989 though was made effective from 1-4-198% yet more
of less the procedure to be adopted by the D.,P.C. ramainad‘
the same 4s was earlier to the issus of this 0.M, by Minis=-
try of Personneal, Public Grievances & Pension, In any casec
the D.P:C. is competent to arrive at its own conclusion
gbout the grading irrespective of the grading given in the
A.C.Rs.. This was the position which existed even before
the issue of pepartment of Personnel & Training O.M., of

10th March, 1959. “In tﬁa rejoinder to para 4,26 of the
counter the applicant has not specifically rebutted the

fact that before the .M. dated 10th March, 1989 the

& 12
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procedure to be adopted by D.P.C, was materially differant,
The grading given by Reporting Officer in the A.C,R. dces
not confar any right on any officer for being promoted to
higher grade. All eligible officer are required to be
considered by ths D,P.C. and it is left to the D.P.C. to
make its own assessment on thé basis of ocvarall perfcrmance

1

of the officer,

14, According to Rule 5(4) of DANI Civil Service Rules,
1971, as amended up tc date, an cofficer with 8 years
minimum serQice in Gr.II is eligible for bezing considers=d
fof appointment to Selection Grade ¢f the ssrvice provided

that where a person is considered for such appointment, all

persuns senior to him in Grade II are also required to be

considered irrespective of the fact whether or not they
fulfil the requirement as to the minimum of 8 years service
It is evident from this provision in the Rules that promo-
ticn to Selection Grade of the service is not dutomatice

in order of seniority. The case of the applicant was
coensidered by the D.P.Cs in its meeting held on 7-9=1989
urider the Chairmanship of the then Joint Secretary (UT)

in the Ministry of Home Affiars. The offici<l respondent
in its counter in para 5 H&B have clearly given the
procedure adopted by the D.P.C. In reply in the rejoinder
at page 93 the applicant stated "since suitability is a
elusive teim the D.P.,C., is duty bound to record reasons
when a4 senior is superseded but in the present case that

is not done", The position of law however is different.
The Hon'ble Supreme Court in R.3.Das versus Union of India,
AIR 1987 5C P.593 held that no redasons nesd be given by
D.P.C. and the digctum laid down by their Lordships of the

Supreme Court in the case of R.D.Das vs, Union cf India,
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AwIsRe 1987° SUprems- Court page 593 appliss mutatis

mutandis to the facts of the present case., So this
contention of the learned counsel that reasons should havé
been given by D.P.,C. for declaring him unfit cannot be
accepted. Moreover in the present case the U.P.5.C. also‘
after taking into consideraticn all the factors, approved

- the proceedings of the 0,F.C.

19, The applicant has also urged that there is a viocla-
tion of Art;14/ﬂ6 of the Constitution of India, Houever,
in the present case the officer has only the right to be
considered for promotion alonguith others and no right is
cunferred by any law for promoticn to the next higher.
grade, Promction to the next higher grade has to be on
the basis of the service record of the officer and cther
factors like availability of vdcancies. Thse respondents
have clearly stated in para 5(e) regarding the considera-
tion of the officers by the D.,P.C., and in the rejcindar the
applicant only stated in reply to para 5(e) cof the counter

that the finding of the D.P.C. is arbitrary and malafide,

|
This Tribunal cannct sit in judgement as an Appellats

Court over the findings of the D.P.C. The learned counsel
for the applicant 'has not pointed out any specific Rule
which was galossed over either in the constitution of the
D.P.C. or in the procedure adopted by it. The respondents?t
counsel on the other hand argued that the findings of the
D.P.C. are not open to judicial revieuw unless malafide is
alleged and established. The applicant was duly considereat
and'was not found fit to Selectiun Grade of the service on
the basis of his service record. An officer with colour= ‘

less performance can also be assessad unfit by D.P.C. and ‘

J oo b=
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it is not'necessary that an official may be declared unfit

by D.P.Cs when he is having an adverse A.C.,Rs. It is for the
D.P.Cs to deﬁise its own précedure for assessing fitness or
octherwise of an officer for promption to next higher grade.
Non=promction of an of ficer because cf his not attaining the
required standard his no panel consequencAes which may |
attract the principle of natural justice. So long as the
official§ are coﬁsidered by a duly constituted D.F.C. no

prejudice is caused to any cne,

16, The learnad counsel has also arqued that the
applicant in rejoinder in para 5(d) of the counter has
referred to4certain prejudices harbcured by the then Chief
Secretary, Delhi'Adﬁinistration Shri U.K»Kapaor.’ Shri
V.K.Kapoor has not been made a party in this application

and so he canncot be condemned unheard,

17 The le«rned. counssl for the applicant also challenged
the constitutioh of the D.P.C. that it was not a validly
constituted body under the Rules, HAs stated in the earlier
part of the judgement the raticv of Unicn of India -vs=-
Somsundaramrvishuanath {(supra) is clear on the point that
administrative instructions may be iosued for the

constitution of the D.P.C.

18. The learned counsel for the\appliCdnt has also

filed the extract of an A.C.H. of the year 1986-1S87
showing that t he applicant was assessed ®very good!, As is
evident from the reply filed by the respondents, Fhe D.P.C.
in the case was held on 7-9-89 and, therefore, the annual
remarks of earlisr and subsequent years must have also been

before the D.F.C. The D;P.C. has to make overall assessment

d -=15-



~15=- LA
/

cof the officer for the grant of Selecticn Grade. So the
filing of an extract of a particular year rmlating to the
pericd much before the meeting of the D.P.C. will not help

the applicant.

19. Having given a csraful‘ccnsidsration to all the
aspects of the case we are of the opinion that the
applicaticn is devoid of merits and is disposed of

accordingly leaving the parties to bear their own costs.

SR s

(JaPe SHHRMA) \9.(-(~/9/ (I_.K..R‘:‘:‘:B%DTRA)
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