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IN THE CENTHHL ADniNIdTRmTIUE TRIBUNAL

NEU DELHI

O.h.Nd.1488/90 date of DECISION ^

ciHRI C.L.RaIZADA APPLICANT

U3

UNION OF INDIA & IB ORS. RESPONDENTS

C D R A W

5HRI I.K.RA3G0TRA, HON' BLE I^Ef^BER (a)

5HRI J.P. SHrtRMA, HON' BLE I^EI^IBER (3) ' '

SHRI G.R.riATTA

5HHI N.S.nEHTA

3HRI G.D.BHr\NDARI.

FOR THE applicant

FOR RESPONDENT No.1

FOR RESPONDENT No.6

1. Uhsthar Raportsrs of loccdl papers miiy
be allGued to sss the Judgamsnt?

2. To be referred to the Reportar or not? ^

3UDGEP1ENT

(DELIVERED BY SHRI G.P .SHARPIA ,HON'BLE fiEMBER (J))

The applicant, an officsr of Delhi And Andaman

dnd Nicobar Islands Ciuil Seruics (in short DANICS)

has filed the application under Sec.19 of tha Administra-

tiue Tribunal Act, 1985 aggrieusd by the order
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ddted 17th Duly, 1990 (Annexurts UIIl) rejecting tha

applicants' rspresentation for not including him in

the list for appointment to Selection Grad® of tha

.S0rvicB» Tha grisv/ance of the applicant is that, th«

officers junior to him (Respondents No.2 to 19) haug

bffien givan Selection Grade uhile he uas not giv/sn ths

same.

2, The applicant has sought thn follouing'

reliefs;- ^

(i) to direct the respondsnt No.1 to promote

the applicant-in the Selection Grade uith

effect from 18th August, 19B7 uith

consfflquent ial bengfits in this matter of

pay and payment of arrears of pay and to

modify the impugned notification dated 24th

Play, 1990 (Annexuro Ml)',

(ii) to quash and set aside guidelines contained

in O.M.dated 10th flarch, 19B9 (Annexure IX)

as unconstitutional) being violative of

Articles 14 and 16 of the Constitution of

India to the extent that 'auerags report'

should be taken into account uhile declaring

officer as 'unfit' «

3, The relsuant facts of the case are that the applicant

uas appointed to Grade-I of the Delhi Administration

Subordinat0 Servica (DASS) on regular basis uith effsct
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from 1—7—196B and uas holding Group—B Gazetted post.

The Central GowernmBnt subsaqusntly constituted DANIC3

and the rulss usre made under the proviso to Art,309 of

the Constitution of India (haresin after rBfsrred as th®

hules of 1971), .(Tha copy of the said rules is at Annexur® l),

ThesB rules uere subsequently amended by DaNICS (amsndmBnt)

Rules, 19EiB uhich uere nctifiesd on 22nd Wovember, 198B

(annexuro II). ' all appointments to DaNICS arc made to the

Junior Administrative Grade^ Grade-I or Grads-II of the

service and not against any specif.i.c post included in the

DaNICS. The applicant uas appointed in Grads-II of the

DaNICS. was assigned 31.No,142 in the seniority

list beloLj Shri Alok Suarup and above Shri T.C.Nakh

(Annexure III), The applicant has been posted to various

posts likE Salms Tax Officer^ Administrative Officsr, etc.

and uas later appointed to the post of Deputy Registrar

Cooperative Societies vids ordsr dated 2nd S apt emb fsr, 1 98 7

(Annexure IV/), This post carries Special pay of Rs»1DG/-

P«n. (nou Rs.200/-), By the order dated 21st Februa ry, 1990

(annexurs U) the applicant uias posted as Undesr Secretary

(L3G) Delhi administration and alloued to draw pay in the

post of Deputy Director (UTCS),

4, Rule 31 of th£3 1971 Rulss provides the-mode of

appointment to Grade-I (Selection Grade) which is

reproduced belou:-

"31, Appointment to Selection Grade:

(1) Appointmemts of members of the service to the

SE3lection Grade shall be made in consultation with

the commission on the basis of ssniority subjact to
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fitness. Persons appointeBci to the ssjruicB

under Rule 17 uho uere appointed to the

Selection Grade of the Delhi, Himachal Pradesh

and Andaman and IMicobar Islands Civil oerv/ica

shall ba dsemed to haue been appointed to the?

Selection Grade of the Delhi and Andaman and

Nicobar Islands Civil Servics,

(2) An officar uith the minimum of B years

service in Grade II shall be eligible for being

considered for appointment to tho Selection

Grade;

Provided that servic® in a duty post or, an

equivalent post or in a State Civil Service or

in Grade II of the Delhi and Himachal Pradesh

Civil Sorvics or Delhi Himachal Pradesh and

Andaman & Nicobar Islands Civil Service shall

count towards the eight years period;^

Provided further that uhere a person is

considered for such appointment all persons

senior to him in Grade II 'shall also be consider

ed irrespective of the fact uhather or not they

fulfil the requirement as to the minimum of

8 years service".

According to the applicant, as per the seniority

list (rtnnexura III) President of India has been pleased

to promote DhNI Civil Service officers to the Selection

Grade of the service with effect from the dates notad

' ~ I
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against each of them in th® said order. The names of

the applicant has houeusr been ignored, even though he

UdS entitled to the Selection Grade uith effect from

18-6-1987 i.e. the date from uhich his immediate junior
r

has been promoted. No uigilanca or disciplinary case

is pending against the applicant. The applicant mads

a representation but the s^me has besn turned doun

summarily vide impugned order dated 17th July, 1990

stating therein th^tt his name uas duly considered by

D.P.C. and U.P.S.C. but he uas not racommended for

appointment to Grade-I of the DhNICS, The applicant

contends that h® uas appointed to the higher post of

Deputy Registrar Cooperativ/e Societies carrying higher

emcluments and Special Pay in September , 1987, Un tha

basis of his record of seruice according to the

applicant the notification dated 24th flay, 1990

(annexure 6) is therefore arbitrary against the

prov/isiohs of the Rules, and the same bo quashed,

5, The official respondents cont est the application.

The private respondents No.12,16 & 18 uiho have filed

the reply to the application, hawe resisted the

interim reliefs only,

7. The official respondent raised a priliminary

objaction that the application is b^d in-as-much as

it challenges the recommendations of O.F.C, uhich has

objactiuely considered the case' of the applicant alcnguith

other officers for promotion to Sslecticn Grade of

QmNICS. Hb uas houever not found fit for promotion to

I
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Selection G-rado to the service, consequently he could

not be appointed to Selection Grada alonguith other

officers. It is also stated that since the post of

Dsputy Registrar, Cooperative Societies and Under

Secretary^ Land & Building are scheduled post of DANICS

and carry a Special pay of Rs.2DD/- P,P1, only. Senior

Grade-II DmNI Ciuil Service Dfficsrs are posted against

these posts generally in order of seniority from out of

officsrs posted in Delhi Administration. The ropresenta-

ticn of the applicant uas, axamined in the Ministry. As

there uas no merit in the repressntation of the applicant,

it uas rej:jcted and he uas informed in the matter

accordingly. The applicant uas also informed that he -

could not be appointed to Selection Grada of DmNICS as

his name uas not recommendsd by D,P,C» uhich usnt through

his A,C.R.Dossiers before making the rscommendations,

The D,P,C» is not required to give reasons with regard

to its recommendations in respect of officers assessed

by it » It is further stated that aven before the issue

of department of Personnejl and Training U.ri.dated 10th

Harch, 1969 the D.P.C, uas required to categories the offi

cers in various gradings depending upon their level of

psrformant:e as reflBctcd in th® A.C.R. The posting of the

applicant against the post of Deputy Registrar Cooperative

Societies, uhich is not a promotional post, uould not

entitle him -for the grant of Selection Grade because the

grant of Selection Grade is a promotion for Grade-II

officer of the service and it involves assessment of cases

of officers by the D,P,C. It is further st>ited by the

respondent thdt the proceedings of the D.P.C, alonguith

relevant records uera foruardsd to the U.P.S.C. uho

i -.7-
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dfter taking into consideration all the 'facts, approved

the proceodings of th® D.P.C, The applicant uas found

unfit by tht D.P.C. and tha rBcommandations of the

D.P.C. uere duly accepted by the U.P.3.C. According

tc the respondent the application is deuoid of merit.

8. The applicant also filed the rejoinder denying

various contentions raised by the respondent in the

reply and further stated that tha recommendations of

D.P.C. cannot taks auay the right of the applicant to

be appointed to the Selection Grade an the basis of his

seniority.

9. • The applicant has since retired from service on

superannuation on 31.1.1991.

ID, Ub hav8 h«ard the learnad counsel of the parties

at length. During the. course of the arguments the

learned counsel for the applicant has filed a copy

each of the A.C.R. for t h® period 18-1 -1 985 to 31-3-87

written by tha Reporting Officer on 28-4-1987 in which

the general assessment of the officer has been assessed

as 'very good' and his integrity has been certified.

11. The learned counsel for the applicant has also

relied on the judgement of the Principal Bench of

Central rtdministrative Tribunal, New Delhi decided on

6-10-1989 P , C.nisra'l/s .Lt. Governor , Delhi & Ors.

However this judgement doas not cover the points in

issue in the present case. In this judgement the

grievance of the applicant was rsoarding appointment

i —8 —
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to a post in DaNlCo carrying Special Pay to uhich the

appliccint uas not appointad and, application uas rejsctod

holding t he appointment s to the posts uers made uiith due

consideration of suitability uhich is a reasonable

criterion. It appears that the learnad counsel for the

applicant wants to draw an analogy or inference that

sincQ the applicant uas posted as Deputy Registrar Coop.

Societies in September, 1987 so he uas adjudgsd suitable

and, in uieu of this fact, the D.P.C. as well as the

U.P.o.C, ahouid have clearad him for the grant of the

Salection Grade as has been done in the case of his

juniors, Houeuer the judgement cited does not cover the

issues whether the proceedings of tha D.P.C. including

the final recommendation mads and the final concurrence

of U.P.o.C. can be the subject of judicial review.

The grant of the Selection Grade in the DhNICS is

gGvernsd by Rule 31 of the Recruitment Rules, The

appointment to Selection Grade according to the ruls

shall be in consultation with the Commission on the basis

of seniority subject to fitness. Rule 31 has since been

amended by the Delhi & Hndaman & Micobar Islands Ciuil

Service (Amendment) Rules,1988. By this amendment Sub-

Rule 1&2 have been ratained and are renumLered as Sub-

Rule 4&5 and new Sub Ruly 1 ,2&3 have been added. New

Sub-Rule 1 is reproduced below:-

''Appointment s of members of service to the Junior

Hdminist rat i\/e Grade shall be made by promotion on

selection basis on the recommendation of the
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Selection Ccmrnittee« The composition of Selection

CcmmittsB shall be as under:-

^i) the Chairman or a r'iBmbar of the Commission ~

Cha irman;

Flembers

(ii) an officer in the Ministry of Home Affairs not

belou the rank of Joint Secretary to the

Govyernment; and

(iii) the Chief Secretary, Delhi Mdministrat ionJ and

(i\y) the Chief Secretary of the Andaman (5= Nicobar

Administration 'or any officer in the Tiinistry

of Horns Affairs not belou tha r^nk of Joint

Secretary,"

10, Thus it is suidant that even for the grant of Selection

Grade the consultation uith the Commission is necessary, •

Regarding the constitution of the D.P.C, the administrative

instructions on the point are also to be obssrued uhich had

been regularly issued under Art,73/162 of the Constitution

of India. These administrative instructions are supplemen

tal to the Rule and are binding. In union of India &: Drs,

versus Somasundaram V/isuanath Qrs. reported in 1989 SCC

(L&S) P.150 it has been observed that:-

"6, It is uell settled that the norms regarding

recruitment and promotion of officers belonging to

the Civil Services can be laid dcun either by a lau

-10-
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made by the appropriate Isgis lat iuej or by rules mads

under the proviso to r\rt,3D9 of the Constitution of

India or by me^ns of executiv/e instructions issusd

under Art,73 of the Constitution of India in the case

of Ciuil Services under the Union of India i under

art.162 of the Constitution of India in the case of

Civil 5erv,ices under the State Governments, If there

is a conflict betuean the executive instructions and

the rules mads under the proviso to Art,309 of the

Constitution of India, the rules made under proviso

to Art,309 of tha Constitution of India prevail, and

if there is a conflict betueen the rules made under

the proviso to Art,309 of ths Constitution of India

and the lau rnade by the appropriates legislative the

lau made by the appropriate legislature prevails,"

13, In vieu of the above the applicant has to be declared

fit by the D.P,C. on the basis cf scrutiny cf the A,C.Rs, &.

approval for the grant of such Selection Grade by the

U.P.S.C, Flersly because the applicant uas working as Dy,

Registrar Coop. Societies uith effect from 3-9-1987 to

8-10-1989 uill not make him eligible for the grant of

Selection Grade as that uill be against the. rulas, Tha

post of Dy.Registrar Coop,Societies is not a Selection Grade

post. Ths official respondent has clearly stated that

Seniormost persons have bisen appointed to man such posts,

uhich carries Special Pay, so that there may be no

discrimination and junior may not drau more pay than the

senior. Further the applicant has been duly considered by

the D.P.C, His grievance is that the D,P,C. has no pouer
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or authority to evaluate the comparative merits of ths

aligiblis candidates uhen preparing list for promotion to

the Selsction GradB. Housver, this contention raised by the

learned cDun3r3l is not correct. It is clear from the reply

filed by the respondent No,12,16 & 18 that there usre 49

vacancies in Selection Grade and only,._30 officers have bsen

rBcummendsd.• It goes to shou that adequate number of offi

cers uare not found fit for grant' of Sglection Grade ev«n

though the vacancies were available. Another grievance of

the applicant is that he uas never given adverse remarks &

that the promotion uas to non-functional Selection Grade

which should be automatic in consultation uith the U.P.S.C.

Houevsr, it is conceded by the learnsd counsel for the

applicant that th® grant of Selection Grade shall be on the

basis of seniority subject to fitness. The determination

of fitnESs or otheruiss of a person for the grant of

Selection Grade is the sole jurisdiction of the D,P,C, and

the U.P.S.C, Thffi proceedings of the D.P.C, are fully gone

through by the U,P,5,,C. not as matter of formality but as

a matter of procadurg uhich has bean clearly laid doun under

ths administrative instructions. The Circular dated 1 Gt h

(^archj 1989 though uas made effectiv® from 1-4-1989 yet more

or less the procedure to be adopted by the D.P.C, remaincgd

the same as uas earlier to the issuo of this D.1^1, by (Minis

try of Personnsal, Public Grievancss & Pension. In any case

the D,P;C, is competent to arrive at its oun conclusion

about the grading irrespective of the grading given in the

A.CeRs. This uas ths position uhich existed sven before

the issue of Department of Personnel & Training O.r'l, of

10th March, 1989, In the rejoinder to para 4.26 of the

counter the applicant has not specifically rebutted ths

fact that before th@ U.N, dated 10th Harch, 1989 the

—13t-
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proc«dur8 to b® adopted by D.P.C. uas materially differant.

The grading given by Reporting Officer in the A,C»R. does

not confer any right on any officer for baing promoted to

higher grade. all eligible officer are required to bo

considsred by th« D.P.C. and it is left to the D.P.C, to

make its oun assessment on the basis of ouarall performance

of th« officer.

14. According to Rule 5(4) of DaNI Civil Sejrvice Rules,

1971, as amended up to date, an officer uith 8 years

minimum service in Gr.II is eligible for baing considered

for appointment to Selection Grade of the service provided

that uhsre a person is considerod for such appointment, all

persons senior to him in Grade II are also requixGd to be

considered irrespective of the fact uhether or not they

fulfil the roquirement as to tha minimum of 8 years service

It is evident from this provision in the Rules that promo

tion to Selection Grade of the service is not automatic^

in order of seniority. The case of the applicant uas

considered by the D.P.C. in its masting held on 7-9-1989

under the Chairmanship of the then Joint Secretary (UT)

in the Ministry of Home affiars. The official respondent

in its counter in para 5 M&B havs clearly given the

procedure adopted by the D.P.C. In reply in the rejoindtr

at page 93 the applicant stated "since suitability is a

elusive term the D.P.C, is duty bound to record reasons

uhen a senior is superseded but in tha present case that

is not done". The position of lau however is different.

The Hon'ble Supreme Court in R.S.Das versus Union of India,

AIR 1987 SC P,593 held that no reasons need be given by

D.P,C, and the dictum Icaid doun by their Lordships of the

Supreme Court in the case of R.D.Das vs. Union of India,
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A'.I.R., 1 987'- Suprasma'- Court pags .593 applias mutatis

mutandis to the facts of the present case. So this

contention of the learned counsel that reasons should haue

been given by D.P.C. for declaring him unfit cannot be

accepted. Morsov/er in tha prgsant case the U,P,3.C. also

after taking into consideration all the factors, approved

the proceedings of the O.P.C,

15, The app;i.icant has also urg®d that there is a viola

tion of Art,14/16 of the Constitution of India. Houevsr,

in the prassnt case tha officsr has only tha right to be

considered for promotion alonguith others and no right is

conferred by any lau for promotion to t'he next higher

grade. Promotion to the next higher grade has to be on

the basis of the servics rccord of the officer and other

factors like availability of vacancies, Tha respondents

hav0 clearly stated in para 5(e) regarding this considera

tion of the officers by the D.P.C, and in the rejoindar the

applicant only stated in reply to para 5(e) of the counter

t hcit tho finding of the D.P.C, is arbitrary and malafide.

This Tribunal cannot sit in judgement as an Appallata

Court over the findings of the D.P.C, The learned counsel

for the applicant "has not pointed out any specific Rule

which uas galossed ovsr either in the constitution of the

D.P.C. or in the procedure adopted by it. The rBspondents'

counsel on the other hand arguad that the findings of the

D.P.C, are not open to judicial revieu unless malafide is

alleged and astablishsd. The applicant uas duly considered:

and uas not found fit to Selection Grade of the service on

the basis of his service record. An officer uith colour-

loss performance can also bo assessed unfit by D.P.C, and

I
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it is not necsssary that an official may be declarcsd unfit

by D.P.C. uhen he is hauing an adverse A.C.Rs. It is for the

D,P»C, to deviss its own procedure for assessing fitness or

otheruis# of an officer for promotion to naxt higher grade,

Mon-promot ion of an officer becausB! of his not attaining the

required standard hi<s no panel consequenc^es uhich may

attract the principle of natural justice. So long as the

officials are considered by a duly constituted D.P.C, no

prejudice is caused to any onts.

16,. The learnsd counsel has also argued that the

applicant in rejoinder in para 5(d) of the counter has

referred to certain prejudices harboured by the then Chief

Secretary, Delhi Administration Shri U.KoKapoor, Shri

U.K.Kapoor has not been made a party in this application

and so he cannot be condsmned unheard,

17. The iBcirnfjd counssl for the applicant also challenged

ths constitution of the D,P.C, that it uas not a ualidiy

constitutsd body under tha Rules, Ms stated in ths earliBr

part of the judgemont tha ratio of Union of India -us-

Somsundaram Vishuanath (supra) is clisar on the point that

administratiuE instructions may b® ii>sued for the

constitution of the D,P,C«

18, The learned counsel for the applicant has also

filed the extract of an A.C.R, of the year 1986-1987

shouing that the applicant uas assessed 'very good'. As is

evident' from the reply filod by the respondents, the D,P,C,

in ths case uas held on 7-9-69 and, tharefore, thej annual

remarks of earlisr and subsequont years must have also been

before the D.P.C. The D.P.C, has to make overall assessment

I -15-
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of the officer for the grant of Selection Grade. So the

filing of an sxtract of a particular ysar relating to th«

pariod much b®fore the meeting of ths D.P.C. uill not help

the applicant.

19, Having giuen a careful consideration to all the

aspects of the case ue are of the opinion that the

application is devoid of merits and is disposed of

accordingly leaving the partias to bear their oun costs.

(J.P. SHhkIvia) (l.K.RAaGOTRA)
r-lE^BER (3) •• REnBER'(A)


