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the HON'BLE VJ3. P t.. .
VICEGK...IH/v-AN(j)

THc HON'BLH h'P u ^••«. B.K. .a,,.x,n..xIVH

see the JudSntl ^ ""V be allowed to
To te referred to the Reporters or not, ^

1.

2.

J'aDGM£MT

Kr. F.K. K.itha,

The que*st\M2,heSr1he ^ppUc'V^-'̂ io b'?"'
n^s ,vho belong to the

te.ching line in the D.lhi ad.inist.ation are entitled to
rotire at the age" of «, years liKe other teachers =fter their-
pronotion to supervisory or administrative posts of Eoucation
Officer/Assistant Cir.otor/Deputy Director/joint Director .„d
^.Citional Director of Hduction in the Directorate of Education,
Delhi Administration oi whether they .vould retire at nhe'age of
58 years like those who ^long to the administration line.
Th.re had been one round of litigation in the Tribunal and in
the supre^ Court on this issue by Shri R.S.S. Shishodia and
Shri Sita Ram Sharma, AReview Petition filed in Civil
Appeal NO.3191 of 1991 arising out of SLP(Clvil) „o.2562^ of
1990 in the matter of Shri R.S.S. Shishodia Vs. The

Administrator of l^ion Territory of Delhi and others, is stated
to be still pending. This is another round of litigation
in the Tribunal by the applicants before us who are also

Similarly situated. As the issues involved are com,»on. it is
proposed to deal with them in, a coimion judgment.
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2, Eight of the applicants are working as Deputy

Directors of Education (applicants in at S.Nos. i, 2, 4, o, 8,

10, 11 "nd 12) , two as Sui--ervisors, physical Education

(applicants in Oa at S.Nos, 5 and 9),^-one.as Assistant

Director C3cience)(applicdnt in 0^^ at 3.No .7) and one as
in-0^ ^

Additional Director, Education(Schools) (Applicant/,cit 3.No .3).

All of them belong to the teaching stream v;here the retirement

age is 60 years and they were promoted to the administration

stream where the retirement age is 58 yeais. The dates on wh^-wh

they conplete the age of 58 years and 60 years are indicated

in the comparative cha rt, below:- '

Applicants at. S.Nos, a bove Date of retirement Date of
at 58 years retirement if

it is 60 years

Applicant in 1 31,10.1989 3i.10.1991
Applicants in 2 8. 3 30.6.1988 - 30,'6.1990
Applicant in 4 31.12.1989

/
. 31.12.1991

Applicant in 5 28.2.1990 28»2.1992
Applicant In 6 30.4.1990 30.4.1992
Applicants in 7 & 8 31.7.1990 31.7a992 .
Applicant in 9 .28.2.1991 28.2.1993
Applicant in 10 30.4,1991. 3o;4.1993
Applicant in 11 31.5.1991 , 31.5.1993
Applicant in 12 31.7.1991 31.7.1993

3. It will be seen from the above that all the applicants

have attained the age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the

Tribunal. The respondents have filed Miscellaneous Petitions

praying for vacating the stay orders in the light of the orders

and directions given by the Supreme Court in Shishodia's case
Iand Sita Ram Sh.rma's case and that is how these applications

came up for. hearing on the continuance of the stay and the

"OTits.
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.-'The lecxnad counsel for both fides have takfsa, us through

the pleadings in the first round of litigation before the

Tribunal and the Supreme Court and the prders passed by the

Tribundl cine the Supreme Couit, Both sides h-ve sought from

them support for their respective contentions. The stand of

the applicants is that they v/ould retire from service .at the

age of 60 ye^rs on the ground that their service on the

administration side is an extension of their service in the.

teaching line. The stand of the respondents is that as the

applicants , on their o.vn, accepted promotion to the

administration line where the age of retirement is 58 years,

they v.xjuld retire at the age of 58 years,

5, • We have gone through the records of the case carefully

and have considered the rival contentions, v/e have also heard

some of the affected persons appearing in person .who are

expecting pronotion, on the administration side if the stay

orders passed by the Tribunal are vacated, Mrs, A.vnish

Ahlawat, the learned counsel for the. respondents

contended that the matter stands concluded by tte orders

passed by the Suprene Court on the appeals filed by

3/S.hri Shis hod ia arid Sita Kam Sharma against the juagnents

delivered .by the Tribunal^ which will be discussed

hereinafter. The learned counsel for the applicants.

,,COnt, page- 6/- |
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.rgued that the issues arising out of the judgments of the

Tribunal dated 29.1.1990 in 0^ 2005/r989, R.S.S. Shishodia Vs.

The Administrator, Union Territory of Delhi &Others and

dated 8.2.1990 in OA Mo.153 of 1990 in Dr.. Site P.am Sharmo Vs.

union of India 8. Others have been left undecided by the

Supreme Court. According to Shri S.K. Bisaria, the learne-d

counsel appearing for some of the applicants, the aforesaid-.

orders of the Supreme Court are only orders in person am and
that

not orders in rem. He further subraitted/the issues raised

in these applicc^tions had been considered by another Bench

of this Tribunal in its judgment dated 20.10.1987 in

No.858/86 in B.N, Mian Vs. Delhi Administration and

Others y/hich is in their favour and that in, the event of

our taking a different view, the matter should be referred

to a larger Bench for consideration, Shri G.P. Gupta, the

learned counsel appearing.for some other applicants argued

that the afo'resaid orders of the' Supreme Court in Shishodia'-

case and Sita Ram Sharma*s case have not adjudicated upon

the merits and that they.have merely regulated the period

of service rendered by Shri Shishodia and Dr. Sita Ram

Sh;3rma on the post of Deputy Director.

6. The judgment of the Tribunal in Dr. Sita Ram Sharma

merely follows the earlier judgment in Shishodia's case and,

therefore,, we may discuss only the judgment in Shishodai«s case.
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7, In 3hishodla-s case, th. applicant =ppoirt,ed

frincipalon 29.7.1960 In the Directorate of Education.
He ,vas promoted as Education officer in 1976, Deputy Director
Of .duc^tion in 1984 and Joint Director of Education in 1988.

^e .•JOS confirmed as trincipal. leiSXlossxOTXxswaPlSiiiSgx;^^
He was not confirmed on the post of Education

Officer and his sub$e,uent promotion as Deputy Director, and

Joint Director were purely on ^ toe basis. He challenged the
I

order passed by the respondents to the effcct that he would ^ I

stand retired from Government service on 30.9.1989 on attaining '

the age of 53 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 years. The

Tribunal expressed the view, that supervisory iwrk by a

person on proirotion vi/ho has acted as a. Principal is in the

nature of an extension of the v/ork as a Principal but covering

a wider area, which, may involve several schools or zones.

In the operative part of the -judgment, the Tribunal, however,

observed as follows:- _ .

" V/e are, ho/;ever, of the view that if this relief
cannot be granted to all those promoted officers to the
rank of Education Off ice r/Asstt. Director/Deputy
Director/joint Director and Additional Director -.vho
come from the rank of principal of a School under the
Delhi Administration, they must be given an option to
revert back as Principals in Schools and continue till
the age of superannuation/retirement viz., 60 years. It
goes without saying, if they exercise the option of
reversion, they would be entitled to the pay, allowances
and pesnion commensurate to the icnk of Principal. They
will not be entitled to the pay and allowances of the
higher promotional posts. It is, hov^ever, made clear
that during the period they held the prorootional posts,
they vvoald be entitled to pay and allov/ances of the post,
V/e further direct that the applicant in the present case
v^ill also be asked;to exercise his option as to whether
he would like to revert as Principal and if he gives his
option to do so, he would be reposted as Principal and
continued till the age of 60 years".

(K
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8. • On appeal filed against the aforesaid judgment by,

Shii Shishodia, the Supreme Court passed the following

oxdei on 16,8,1991'in civil appeal N*,3191 mf 1991;-

" Special leave granted,
Hc:ving heard the learned counsel for both

the parties, we find that the appellant has
only about one month to complete 60 years,

Ve cio not, therefore, propose to decide the
issue arising from the impugned judgment of

the Tribunal. So far as the appellant's

continuance on the post of Joint Director is

concerned, it is al-.vays open to the authorities

to allow him to continue on that post or to revert

him to his post of Principal.

The iippeal is accordingly disposed of".

^in the seid Civil Appeal ^
9. Irt No.2 filed by him/jVds disposed of 'by the

following order dated 25.9.1991:-

»' After hearing learned counsel for the parties
and having regard to this Court's order dated 16,8.91
and the special facts and circumstances of the.case we^
direct that the appellant, shall be retired as a
Principal on.his attaining.the age of 60 years,
without any prejudice to his right to salary or
allowances paid to him while he was working as a : ,
Joint Director of the Education, The appellant is
entitled to retiral benefits as Principal, The order;
of reveision v/ill, however, stand.

The lA is disposed of accordingly", .
- ^

^ 16.8.91, ^10, On a persual of the aforesaid '•tiler ./ it appears

to us that the Supreme Court after taking into account the

facts and circumstances and without deciding, the issues

arising from the said judgment, disposed of the appeal with

the observation that it was always open to the authorities to

I 1
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allow the appellant to continue on the post held by him

in the ^drrdnistration line or to revert him to his post
I

of Principal, ^n identical order .vas passed on 16,8.1991

in the case of Dr. Site Katn Sharma, Thereafter, the

respondents passed an order on 23.8.1991 purpori:ing'to

relieve Shri Shishodia and Shri Sita Ram Sharma of their

duties with effect from 16.8.1991, the date of the orders

passed by the Supreme Court. It was-further added that in

case they were inteiested to seek reversion to the post of

Principal, they might submit their option v;ithin 24 hours

of the receipt of the order so that it coald be considered

on merit and that their option for reversion should be from

the date prior to the date of superannuation at the age of

58 years. On 26.8.1991, the respondents passed an order

directing that Shri Shishodia shall st=nd retired from

Government service on 30.9.1989.

11. The orders dated 23.8.1991 ^nd 26.8.1991 vjere

challenged by Shri Shishodia in lA No.2 of 1991 which.was

disposed by the Supreme Court on 25.9.1991. Having ,

regard to the special facts and circumstances of the case,

the Supreme Court directed that Shri Shishodia shall be

retired as Principal-on his attaining the age of 60 years,

without prejudice to his right to salary or allowances

paid to him while he was v«rking as a Joint Director of

Education and.that he v^uld be entitled to retiral benefits

as Principal. The Supreme Court did not find any illegality

in the orders passed by the respondents on 23.8.1991 and
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26.8.1991. The appellants right to retire as Principal
on his attaining the age of 60 years and his right to ,
salary and allowances paid to him while working as a
Joint Director of Educatior. were, however, upheld.
12. The decision of the Tribunal dated 20.10.1987 m
Mlan-s case relied'-upon by Shri Bisaria was based on the
order dated 28.3.1987 made by the Lt. 3overnor, Delhl."
During the hearing, the learned counsel of the respondents ^
produced before us copy of an order dated 25/26-4-1988
whereby the aforesaid order dated 28.3.1987 w=s c=ncellf
and withdrawn. In that case, the applicant who was

employed as Guidance Counsellor in the Directorate of

Education, Delhi Administration had sought for a

direction that he'was entitled to the enhancement of age

of superannuation at 60 years and higher pay in accordance

with the orders issued by the respondents on 6,9.1983 in',

respect of the Delhi School Teachers enhancing their age-

of retirement/superannuation to 6D years from 58 years.

His Contention was that although the nomenclature of
/

the post held by him was Guidance Counsellor but the

fact was that he belonged to one of the teaching

categories as detailed by the Delhi Administration itself

in respect of different non-ministerial snd ministerial

categories of employees consisting of teaching and non-

teaching staff. The contention of the Delhi

Administration was that he did not belong to the category

of, teachers and that he was not declared as such by the ,

A
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Delhi adPainist rat ion. It was in this context that the

applicant relied upon the order dated 26i3,i987 mentioned

above,

13.- The decision of the Tribunal in Mian's case is

clearly distinguishsble. , His case was not regarding

denial of the age of letirement of 60 years consequent

on his promotion from the teaching line to administration

line which is in issue in the applications before us.

In the. instant case, there is no dispute that even after,

their prontotion to the administration line, they continued

to be teachers; the only controversy is whether they wuld

retire at the age of 60 years like the other teachers.or at

the age of 58 years like the others on the administrative

stream,. j . • • v

14. In our opinion, there is some anomaly in the

situation in vAiich the .applicants have b?en placed. ^-Though
they retain the bench.mark of being teachers even ^"er
their promotion to the administration side, they are

denied the benefit of age of retirement of £0 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi Administration which took up.the

matter at the highest level with the Central Government.

The central Goveinment has not accepted the views of the

Delhi Administration.; It is true that so long as the

anomaly continues, there irey be .no incentive to the

I
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teachers to look forward for promotion to the

administration stream which in turn might adversely i

affect the cducationcil system in the "Jf '̂ion leiritory of
ex./

j^iMhi in the long run. This is, however, a policy matter

for the authorities concerned to consider and take

appropriate .action-.

15. Shri G.D. Gupta.argued that the decisions.of the

Delhi High Court in Smt. Sheila puri Vs. Mur.icipal

Corporation dated 22,5.1985 and in 5^^nwari Lai Sharma Vs.

Municipal Corporation of Delhi dated 27.2,1989 sre relevant

to the issues arising for our consideration. These

decisions were cited before the Tribunal in Shri Shishodia's

ca-se and the Tribunal has discussed their relevance in its

judgment dated 29.1,1990, In Smt. Sheila Puri's cose,.the

Delhi High Court held that School Inspe.ctress and Senior

School In^pectJEss remain, as. teachers and, therefore, she

was allowed to continue upto the age of sixty years,

.Even though the matter was taken in appeal to the Suprecae

Court, the same was dismissed. The Delhi High Court has

allowed the V/rit Petition filed by Shri Banwari Lei Sharma-

who was Inspector of Schools talking the view that inspite

of his promotion as School Inspector, he remained a teacher,

and, therefore, he was entitled to remain in service upto the

age of 60 years, .
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16, .In Shri Shishodia's case, the Tribunal observed

that an Ii^s pector/lnspectress of Schools is belO'V the

rank of Educ.-zion OfficerA\ssistant Director/Deputy

Director/Joint Diiector/Addit ional Director of Educdtion,

that all posts of officers in the rank of Assistant

Director of Hduc:;tion do not come from the stream of

teachers and that there are some persons on deputation

from IAS and DANIG3 in the administration line .•.•••.'ithout

any background of teaching expeiience. The learned

counsel for' the applicants argued that the above

reasoning is not correct,

17,' In our opinion, the grievance of the applicants

has arisen due to the difference in the ages of retirement

on the teaching line and administration line. This is,

however, a policy matter'on .vhich no mandamus can be

issued to the respondents. Prescription of different

ages of retiiement for various posts with varied levels of

responsibilitycannot.be said to be arbitrary or -

discriminatory,even though the pvste are In the sarae /

18, The applicants have continued in service beyond the

age of 58 years on the strength of the stay orders passed

by the Tribunal during the pendency of the appeal in

Shishodia'.s case in the Supreme Court, The Supreme Court

has finally held that the appellants* age of retirement will

be 60 years and th'at he would be entitled to retiral benefit;

• ••• . '
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as principal. He would also be entitled to. his salary

and allowances.^paid to him'vvhile he was \Morking as a
^•f tha- !

Joint Director of Education. In our opinion, the position/ ,
i i

[.resent apj. liconts is similor to that of Shri Shishodia

and Dr. Sita Ram Sharroa. We have, therefore, te bear in

mind the views expressed by the Tribunal and the

Suprenv? Court in these cases while moulding the reliefs

which could be granted to them. They have always the

option to revert back to their teaching posts and in th^t

case, they vjould be entitled to retire at the age of

60 years. In case they continue to hold posts in the

administration stream, they will have to retire at the

age of 58 years like the others belonging to the

administration stream. Whether the applicants and those

similarly situated who choose to remain on the airainls.tr.atian

stream, where the age of retireirent is 58 years/ should ^

be treated as a separate -^block and whether on that ground v

their age of retirement should be raised to ^ years, is

essentially a matter for the authorities concerned tb

consider. It --is for tte; ap'plic-:ifits/.ta de'cide -^vhether-.pr not

to continue in their promotional posts till they attain

the age of 58 years or seek reversion to their respective

teaching posts. The claim of the applicants to continue

in their promotional posts and insi-st on retirement at the

age of 60 years is not legally tenableWe, therefore,
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hold that it is open to the authorities conoerned to

revert the applicants to their teaching posts which

they had held before their no«.tion. It would not, h.uev.r,

-r:g!?-\rthf;eculia? 'VJT effect. HavingfSGts and circumstances, the
applicaTt^houlQ also be given the benefit of pension and

other retirement benefits, treating their seryice os upto
sixty years of age. Such benefits should be calculated

on the posts held by them in the teaching line.

19. In the light of the above, the applications

disposed of with the following orders and directionsi-

(i) It is op)©n to the respondents to allow the

c^pplicants to continue on the respective posts/held^^
by them or revert them to the respective posts held by them

in the teaching line bfefore their promotion. In the event

of the authorities taking a decision to revert them to

their respective teaching posts held by them before their

promotion, such reversion shall be only from a prospective

date and ngt retrospectively,

(ii) In the interest of justice and equity, the applicants

shall be given all the benefits admissible ,to a teacher.,

who would have retired on attaining the'age of 60 years, had

they continued in their respective teaching posts,

. The retirement benefits would be of the respective •.

teaching po.$t. beldvby them before their promotion to the
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administratiq^n-p-osts.. This'should not, however, be

treated as a precedent.

(3) The c;p[.licjnts •>•^A^ulQ be entitled to the scilary

and allowances of the respective posts held by them

beyond the age of 58 years till they are reverted to

their r.espective teaching posts before their promotion,

(4) The stay orders passed in these applications are

hereby vacated. All flle^ in these applications ere
dispesed nf accerdingly,

Let a copy of this order be placed in all th^ case

files. . •

(B. N. DHO^Ji^JDIYAL) ^ I
AD!vlIMI3TRATlVE MBvlBER

(P.K, KoRTF/O
VICE GKAlRiViAN( J)
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