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DATE OF DECISION,

Petitioner
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3hri 3.S« Plainee

Versus

Union of India & Others

Shri N«K«AgQarual

Advocate for the Petitioner!s)

Respondent

_Advocate for the Respondenl(s)

CORAM

The Hon'ble Mr. 3.P. Sharma, i'lember (Judl.)

The Hon'ble Mr. b.K. Singh, Membar (Admn.)

7 ^ 1- Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? A

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ? h-

JUDGEMENT

(Hon'ble rOr* B.K. Singh, Member (Admn.)

' . ' bean
This O.A. No.1369 of 1990 has/filed u/s. 25 by

Shri Hari Singh against order No•446-T/2/20/87/TA dated

19-9-1939 passed by the Senior Divisional Mechanical

Engineer, Northern Railuay, I'loradabad.

•

f.Q

O ' ^

Brief facts of the case : The applicant

Slmri Hari Singh, uas

ipp^^inted^;as a cleaner on the rolls of Northern Railuay

on 24-6-1952. The applicant uas promoted as a Driver

Grade 'A' Scale a©,550-750/^5.1600-266 (revised) uith

effect from 15-7-1986. Uhile driving the passenger

train on, 24th August, 1987 he "over shot routing home

signal No.lS/iest Central Cabin. It yas just a

coajncildeniie that no damage uas caused to the passengers

travelling by the train. There uas failure on the part of
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the applicant to observe the correct aspect of signal

sv/en after the train stopped short of routing signal

at teadabad. Another Express Train 148 Dn. uas also an, way t-'
to .'toradabad on the same date* The technical inquiry

found hira responsible for not observing the 'on' aspect

of the routing home signal and passing the same in danger ~
being

position and £-1;] negligent uhils working on the said

train. This resulted in violation of GR-3~BU and

3-78 Rules made for the safety and security of the

passengers travelling by train#

3. For these serious lapses the applicant uas served

with a charge shaet marked as Annexure A-2. The

applicant sent his shou-cause on 7-3-1988 in uhich he

denied the alile-gations. This is annexed A-3. The

flivisional l*1schanical Engineer who,vide his letter dated

30-'3~38 had issued a chargesheet for minor,, penalty?

cancelled the same and issued a charge sheet having

imputation ifor a major penalty. This is Annexure a-4«

V This is dated 3Q-3-88 and is a virtual reproduction of
the main penalty chargesheet. This is annexed A-5.

To the fresh major penalty charge-sheet the applicant

submitted his shou cause on l4-5~19a8« This is annexure

A-6» The i3titioner denied the charges- stating that

he uas not guilty of ovsrshoting the routing home

signal# The Senior iiivisional f^echanical Engineer,

Northern Railuay, f'loradabad, un receipt of the applicant's

reply imposed the penalty of withholding of increment.i

for a period of one year uitnout cumulative effect-»

A co|By .of this order is marked as /inneKura A~7. Against

this order the applicant preferred an appeal to D«R.n«

on 23-8-1988 to set aside the punishment order awarded

by Senior Divisional Mechanical Engineer on 23-6-88®

A copy of this appeal is marked as Annexure A-8.
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4. In response to his appeal, the applicant uas

. inTornied by Senior Divisional Plachanical Engineer on

13-2-83 that the BRM had ordered fresh inquiry into

the matter. This is marked as^nnexure -9. The applicant

submitted a representation against the said order* This

is marked as ^\nn8Xure-A-lO. The applicant protested

•against order of DRH for a fresh incp iry since he had

already undergone punishment inflicted on him withholding

one increment uithout cumulariv/e effect*

4.1 DRn. nominated an inquiry officer. The applicant

wanted a copy of previous inc^jiry report uith all other

relevant documents to defend himself#

5. The Inquiry Officer did not gat the co-operation

of ,tha applicant and an exparte report uas submitted to

Sr.D.W.E. holding the charges proved and recommending

appropriate penalty. The Senior Bivisional Mecharaical

Engineer imposed upon the applicant the penalty of

compulsory retirement vide his order dated 14-9-1989.

This is marked as Annexure A^^i-I uhich is the impugned

order against uhich this Original Application has been

filed. The applicant protested against this penalty

imposed on him uithout supplying a copy;, of inquiry report

and shou cause notice before imposing on him this major

penalty. This is marked as Annexure A-11. As a result of

the applicant's protest a copy of the inquiry report uas

supplied to.him, this is marked as Annexure A-12. On

receipt of the order of compulsory retirement, the applicant

submitted an appeal to D.R .fl. on 8-1-1990, marked as

Annexure A-12. The reliefs sought ejyashing of the

disciplinary proceedings and the order of compulsory

retirement treating him in service till the date of
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his actual.superannuation and to direct the respondents to
give him due promotion as L'rivsr Grade '/i* From the date

his junior uas promoted and alsu quash the order of

Withholding of one increment e.e.f. 1-6-1988 without

cumulative effect, also a.lioaing him reimbursement of

costs involved in fighting this legal battle.

Ue had heard the learned counsels at length and

carefully perused the record of this case. No formal

inc^iry seems to have been made inflicting the

penalty of withholding one increment ' without cumulative

effect. What was the evidence on the basis of /which

Senior Divisional Mechanical tngineer, based his findings

is not on record. The one clear charge levelled against

the applicant ira the Counter relates to negligence and

carelessness thus violating safety standards as

prescribed in the Rules CR-3-80 and 3-78. Even to prove

bhis, there should have been examination of some eye-witnesses

including some of the passengers travelling in the

passanger train to l^radabad on 24th August, 1987. Since

no loss to life and property occured it was not felt

necessary to order an inquiry by safety Commissioner

or his subordinates, /in accident is an accident and may

occur due to fatigue, poor visibility, colour blindness
4

total or partial, error of judgement due to intoxication

etc. There should have been some sort of technical

inquiry into the causes of this minor accident. No mans-rrea

or motive is involved in accidents. If there was over

shooting of routing home signal what leigeP to this has not

been indicated. Uas it due to internal factors such as

fatigue, poor eye-sight or colour-blindness or intoxication

and error of judgement or was it due to external factors

such as poor visibility, fog or some other technical

reasons.
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7. If tha appointing and competent authority on the

basis of his findings imposed the penalty of uithholding

one increment without cumulative affect jhy uas this

decision already communicated charged by the appellate

authority is not clear. He should have recorded cogent

reasons if he differed uith tWe findings of the disciplinary
lU

authority. Nothing is available on record to explain tha

ordering of a denovo inquiry for major penalty. There

should have been a very comprehensive and self-contained

reasons for not sustaining the findings and decision of

the disciplinary authority. On the same charges there is

no provision for holding tuo sets of inc^j iries unless it

is shown that the disciplinary authority uas lenient or the

penalty imposed uas not commensurate uith the culpability

of the delinquent employee or that there uas an element

of favouritism due to subjective consideration. A

fresh inquiry in the absence of the aforesaid findings

by the appellate authority is not in keeping uith (he

prescribed proceedures. A guilty parson cannot be punished

tuicQ on tha same articles of charges as has been dons

in the case of the applicant. It amounts to double

punishment uhich is bad in lau»

yhen disciplinary proceedings are started for major

penalty a formal inquiry is a must. Aformal inquiry should
first notify the inquiry/conducting Officer and presenting

Officer. Tha list of charges on uhich uhe inquiry officer

is going to rely upon must be formally served on the delinquent
employee. List of witnesses on uhose evidence the inquiry/
Conducting Officer is going to rely upon should also be

notified and a copy of this be given to the employee concerned.

Acopy of the list of documents uhich are going to be used
during the course of inquiry should also be given to the
employee against uhom the inquiry is going to be conducted.
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The procedure uhich the Conducting Officer is going to

follou should also; ..be notified. The inquiry must

follou the principles of natural justice and afford all

reasonatple opportunity to the charged employee to defend

himself. He should be afforded full opportunity to cross-

examine uitness either himself or engage any other person

to do this including an advocate# The evidence adduced

has to be recorded and furnished to the charged employee

to verify its veracity® On the conclusion of the inquiry

the conducting officer must certify that the employee had

been given all opportunity to defend himself as per

classification, control and discipline rules# After this

the inquiry Officer must oo a proper appraisal of the

evidence analysing the facts and circumstances and then

record his findings, regarding charges proved, partially

proved or not proved# The entire record of proceedings

must be submitted to the disciplinary authority uith

the findings of the Inquiry/Conducting Officer,. The

disciplinary authority must apply his mind, ueigh the

evidence for and against and come to a definite conclusion

regarding award of punishment* The quantum of punishment

must be commensurate uith culpability* should

neither be too tiarsh or excessive nor too lenient#

the

•*9, ijhera/ charge-sheeted employee is not co-operating,

the inquiry officer must categorically record this and proceed

uith the inquiry exparte but in this case since there is no

opportunity availed of by the employee to cross-examine

the evidence adduced by the uitnesses must be recorded.

An abjective assessment on the basis of aocuments, facts

and circumstances must be made, findings recorded about

various charges and the report submitted to the disciplinary

authority #

.....7
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10. The principles of natural justice are meant to prevent

miscarriage of justice and these are applicable to all

inquiries and aciministrativ/e proceedings ( /UK. Kraipak

'Js. Unionofof India (156S 2 5CC 262-(ig7Q) 15 3CR 457 -

(/UP. 1S70 3.-. 150). The 1965 GCS (GC;0 Rules are applicable

uhan disciplinary proceedings are taken. The rules framed

by the Pkailuiay authorities are in consonance uith these rules.

The obligation to follou the procedure for punishment laid

doun in the rules flous from the 'prov/isions of .Article 311

of the Constitution. These rules merely lay doun procedure
f

for matter covered by Article 311 of the Constitution. The

present applicant is entitled to the protection of Article 311

and disciplinary proceedings should have bean conducted

against him as a holder of the post of Driv>er Grade II.

Since disciplinary proceedings for major penalty are initiated •

against the applicant as a holder of the post, the 1965 rules

coupled uith Railway Control and discipline rules, uill apply

and uill govern the procedure for punishments to be imposed.

The C.C.3.(C.C.A»)RLjles 1i^65 deal principally uith procedure
t

for disciplinary proceedings and penalties and appeals and

revieus against orders passed under these rules. These

rules merely lay doun procedure for matter covered by toticle

311 of the Constitution.
• ifI

11. Since tha procedures have not bean folloued in the

case of this applicant, Shri Hari Singh, the learned counsel

has assailed non-compliance uf 1965 rules coupled uith Railuay
read uith Indian Railuay gst.rcode

•Control £.• discipline • rules/and as such the protection of

Article 311(2) is auailable to this applicant. Therefore,

this application must succeed. Conseqjently ue allou the

application and set aside c he order of compulsory retirement.

The disciplinary proceedings beiny totally flaued are also

quashed. Since the applicant has already retired from

service there is no question of reinstating him 6c considering

fl!
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his promotion to grade-I Driver. The respondents uill be'

at liberty to initiate fresh disciplinary proceedings and
/

conclude it uithin a period of six months from the date of

communication of this order folloujing strictly the ruJe s

and principles of natural justice giving all reasonable

opportunity to the applicant to defend himsslf. The

punishment should not be excessive or too harsh. It should

be CQiTimensurate with the culpability applicant.

If the respondents do not take a final decision uithin six

months the applicant uould be entitled to full backwages

including his pay and allouances from the date of compulsory

retirement to the date of actual superannuation. Uith

these observations Q.A. No.1369 of 1990 is disposed of.

There uill bs no order as to costs.

(B.K.SINGH) (3.P. SHARMA) "^3
Member (Admn.) MembsrCJud)

Dated 993, Neu Delhi.
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