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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

PH OA 1363 of 1990

11.03.1994

Present:Shri G.D. Gupta-, Counsel for the applicant.
Shri Dharam Pal Singh, Under Secretary on behalf of
respondents .

It is reported that Shri P.P. Khurana who used

to represent the' respondents has now been taken off . the panel.

The departmental represent'ative Shri Dharam Pal Singh is present.

He seeks adjournment for one month so as to enable the State

to engage another counsel. This is a Part Heard matter. We

are not inclined to adjourn this case for one month, but in

the interest of justice we adjourn the hearing of this case

to 25.03.94. During- this period, the respondents shall make

arrangements to engage^ another counse/. List on 25.03.94 as

•'-Part Heard.
J. r' iiv

(B'.N. DHOUN0IYAL)
MEMBER (A)

SNS

' (S.K. DHAON)
VICE CHAIRMAN
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OA 1363/90

25_.3j.i994^

Present; Mr G,D» Gupta, counsel for the applicant.

Mr V. S.R.Krishna, counsel for .respondent NOtl,

On. 7.2,1994, Siri F.P,Khuranaj Advocate'

represented respondents No, i and 2, The Respondent

Mo,l is the Union of India^and Respondent No,2

is the U,P, 3«C.(the Canmission), Ch that days

directed the Commission to produce the relevant

record. The matter was to come up on 9.3.1994o
/>-

Ch 11.3,1994, a statenent was made on behalf cf ( Vj

the respondents that Shri jChurana has ceased to'

be a counsel for respondents No. 1 and 2, '//e

directed the respondents to make an alternate--

arrangement. The matter was directed to be

listed on 25,3» 19949; The matter has cOEiie up

today before us, 3nri V. S.R.Krishna states that

he has instructions to represent Respondent No. 1

alone,' We direct him to contact the Co:iimissicn 4

and ensure the conpliance of- the order dated

7,2.1994.

List on 14-4-1994, on which date

Siri Krishna will ensure the productio n of

relevant record of the Commission^
I

The Registry is directed to supply

to 3-iri Krishna a copy of this order and '

aisQ of the. order dated 7,2,1994.

/ , , V B»N.DhoarrfiYal ) ( S.K.Dh^on )
Member! A) Vice Chairman

^ cUicJ
•\ A^i^uriLrJ •/'' kin ' • A-'C v/

I



OA No.1363/90

22.4.1994

None for the applicant.

Respondents through Sh.V.S.R.Krishna,Counsel.

Shri Krishna states that he has contacted

the iJPSC and the Chairman has accorded his permission

to the official concerned to produce the relevant

record. He prays for and is allowed two weeks'

time .List on 9.5.1994 . On that day, the learned

counsel shall ensure the production of the relevant

record.

(B.N.DHOuffllYAL) (S.K^^AON)
. MEMBER(A) 7 VIj^EJ-CHAIRMAN(J)
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OA-1363/90
'0 2.0 6,94

Present ; Sh, VSR Krishna> counsel for the
respondents.

Shri Krishnah-states that he has

received a copy of the coun ter-af f idauit

filed on behalf of the applicant to the

application seeking privilege.

Sh, Kri shnaitprays for four days time

and is alloued to file a rejoinder-affSavit.

List on 07,06,54.

, %
(B,W. DHDUtolYAL) (S.J^HAON)

MEMBER (A) ' MICE CHAIRMAN
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CENmAL /DMINI3IRATLVE TRI TOU
IRlNaP/iL BENCH

NE.V DELHI

O. A,No. 1363 of 1990

New Delhi, this theday of August, 1994.

Hoh'bleMr Justice S.K.Ohaon, Acting Chairman
Hon'ble B.N.Dhoundiyal, Meinber(A)

Or,I,K.Bhatnagar,
S/O 3hri Manohan Swaroop Bhatnaqar,
R/0 1/193 Vikas Nagar,
Luokr>w(UP) Applicant.

(through Mr ao.aipta for the applicant).^

V3,

!•' Union of India
through the Secretary to the.Govt. of India,
Ministry of Culture,
Shastri Bhawan,
NewQelhi.

2. Union Public Service Cctnmission
through its Chairman
Qholpur House, Shahjahan Road,

, New Delhi.

3. Dr.N.V.Nair,
Conservation Officer,
Office of the Director of Archaeology of Museums,
3ovt. of Keralaj Trivendrui-n. .. Respondents.-^

( respondents No.l and 2 through Mr V.S.R.Krishna
respondent No.3 through Mr E, X. Jos eph).'

( deliVep^-^^-l^ni jjlg B.N.Dhoundi yal, Member( A)

The controversy in this case relates to

the appointment to the post of Director N.R.L.C.on

transfer on deputation basis. A Circular was sent

in June, 1989 by the Ministry of Huaian Resources

Developnent(Department of Culture) to all the

Ministries , State 3o\remrnents and other institutions

notifying their requirement of an officer to man the

post of Director N.R.L.C.' on transfer on deputation basis.

Six applications were received, including those of the

applicant, Dr.I.K. Siatnagar and Qr.Nair. After screening

onlyDr.Nair was called for the interview ar^ selected.'

• 4^



S-2.

His selection was challenged by the applicant in
the pres ent O. a. on the ground that since

Or.Nair was not holding an analogous pos t carrying
a pay scale of Rs,3700-5000j he was not eligible and
the eligibility conditions were relax^ in his case.'
The applicant wanted a similar relaxation for being
considered for selection to the post. The respondents
denied that any relaxation was granted to Qr.Nair»
In the order dat^ 1.4«i992, this Tribunal held that

^ the applicant should also have been interviewed by
h e-theU.P,3, C. as^was equally qualified and eligible for

the postj like ijr,Nair, The follovidng directions were
giv ens

" .. the application is disposed of with

the direction to the respondents to hold

a fresh selection for the post of Director,

N.R.L, aS the applicant has by now

become eligible in all respects urrfer the

relevant recruitiiient rules. His suitability
should be considered alongwith other eligible

candidates. In case he is found suitable

for appointment, he should be appointed

to the post Director, N.R.L,C. The

respondents shall comply ivith the above

directions as expedi tiously as possible and

preferably within a period of six months

from the date of conrnunication of this order,

vVe make it cloai in case the respondents

have already fiUed up the post by appointing

^r«Mair, his appointment will continue upto

30th SeptsTiber, 1992 or till fresh selection,

as directed above, is finalised ^ whichever

is • earlier,,,

2. An 3.L.P, was filed by the respondents and '
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in their Judgnent dated 22,1,19938 the Hon'ble

3ui3rt3ne Court ordered, that the Tribunal had set

aside the appointnent of Dr.Nair viathout recording

a finding on the correctness or otherwise of the

suhrnissions made by the parties. The operative

of the Judgment reads as underj-

, ®'For the above reasons, we set aside the

judg-nent ar^ order of the Tribunalj renit

the matter back to the Tribunal for

deciding the O.Ao afresh, in accordance with

law, after hearing the parties and on a

consideration of the material on record,'

It is made clear that nothing said in the

judgLP.ent shall be treated as an expression

# of opinion on the merits of the case,
iVhether Dr.Nair was eligible and ether

Qr, Bhatnagar was entitled to an order

of relaxation are matters for the Tribunal

to decide hereinafter,' v^/hatevsr we

have stated, above constitute merely
the reasons for our order. It is further

directed that pending the decision of : ;>111
the Tribunal/pursuance of this order Dr.Nair
shall continue in the post of Director,

^ His appointment to the said post shall of
course be subject to the final orders

that may be passed by the Tribunal in this
matter®

In accordance with the directions of the

Hon'ble Supreme Court, we have considered the

matter afresh after hearing the parties and going

through the material on record, vie may first

consider whether Dr.Nair was eligible to be

considered for the post of Directorj N.R.L.C, The

Rules regulating the method of recruitment to the

post of Director, N.R.L.G.' were framed by the

Jtesident under Article 309 of the Constitution and
notified on 14.2.1994. The Schsriule appended thereto

shavs that the post is to be filled-up by prcaotion/
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transfer on deputation(including short term contract^

failing v;hich by direct recruitment. The

educational qualifications are the-sane for

direct recruitment or prc^otion/deputation. Special

conditions for pr onoti on/d eputation are as underi

" ficQ-Tiotion/Trans fer on DeputationC Including
Short Term Contract,',

(l) Officers under the Central/State Govts,/
Universities/Recognised Research Institutions/
Ssni-Goverraients , Statutory or Autonmous Crgani"
s ati ons %

(a)(i)holding analogous posts ^ or
(ii)with 5 years' service in posts in th

scale of Rs. 1500-2000^^or equivalent;

( b) possessing the educational qualifications ani
experience prescribed for direct recruits under
Col,8.

(2)The departmental Project Officer with 5 years'
regular service in the grade v«.ll also be
considered and in-cas e he is selected for
appointinent to the post, the same shall be deene
to have been filled .by premotion.

(Period of deputation/contract including
the period of deputation in another ex-cadre
post held immediately preening this
appointment in the same organisation/
department shall not exceed 4 years,) "

These eligibility conditions were mentioned in the •

Circular dated 26.6.1989, inviting applications

excep'^ that 5 years service was required in the

revised pay scale of Es. 3700-5000 instead of

1500-2000.

QreJvUV.Nair was working as Conservation

Officer in the State Government of Kerala.

The pre-revised scale of pay attached to the post
v/as Rs. 1500-2685®' In his bio-data Dp.Mair had

indicated that the post^ which he had been holding

w. e. f.23.3,1979 was in the un-revissd pay-scale
of Rs. 1500-2 685. Since the corresponding

* stands revised to Bs.3700-5000 after the 4th pay ccamissi,®.

e

and

j
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pre-revised seals of Rs,'37C)0-5000 in the Central

Governnient was Rs. i500~2CD0, Siri Nair was

initially treated as eligible for the post.' However,

the Kerala Go/ernment revised the pay-scales and

on the date of application, Dr.Nair' was holding a

post in the revised scale of Ps6'2070.-365a •.

•'•'/hen this matter was brought to the notice of the

Minis try^it changed its earlier view and wote to

the U»P. 3, C«' that Dr.Nair did not appear to be eligible

for the post of Director, N.R.L.Ct'i A further

examination of this matter in theU.P.3. C. show^

that the Kerala scale of Rs.2250-3350(two scales above

Bs»i5G0"'26S5) was treated at par with senior scale of

I«A,3, i• e®Rs» 3200— 4700( revis ed ) which is much lower

than the seals of Rs,3700-5000. Thus, Dr.Nair d,-id

not appear to possess five years experience in the

Central Scale of Rs.370C-5000 and was therefore^ not

eligible to be considered o Recourse was taken to

Para 5.2 of Directorate of Personnel and Training

O.M.dated 7. 3.1984 which states that it is quite

likely that even posts with identical designations .

may not have cOTiparable scales of pay and they may

also differ with reference to the extent and stage
of merger of D.A. with pay, Selecting authorities

may have to be guided more by the nature of duties

performed by the candidates in their parent

organisation vis-a-vis those in the posts under

selection, and qualifications and experi ence required
for the post under the Central Government for making
selection for appointments by transfer/deputation
(including short-term contract) from outside the
Central Government service. The U.P.3.C. took the
nature of duties performed/lhrl Nair as also his
Cfja 11 fications etc. Into account arei found Dr.Nair
eligible for appointment to the post of Director !
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5. 'ile have already noted that rules framed

under ,Article 309 of the Constitution cfearly

indicate that the applicant must either hold an

analogous post or must have served for five years in

the scale of Rs.3700~5000 or equivalent and in the

Circular dated 26.6.1989, inviting proposals for

the post, this eligibility condition was clearly

mentioned. A recourse to aforementioned O.M,dated

7.3.1984 was taken to declai^Qr.Nair eligible even

though the Ministry had clearly indicated in their

letter dated 12.2.1990 that Dr.Nair was not eligible.'

This fact was broughto the notice of the Selection

Committee, which was requested to take further

clarifications in this regard from Dr.Nair during

personal talks. The Selection Gonmittee was to

keep this in view, while making the selection.

However j there is no indication that this question

was examined by the selection Ccmmittee on 16.2.1990^^

v^heft Dr.Nair was selected. In case, the essential

eligioility condition of 5 years experience in

grade of Bs.3703=5000 provided in the statutory
rules was to be ignored and only the nature of duties

and essential qualifications required for direct

recruitment were to be taken into account, in the

normal course either the respondents could have

arrived, at the conclusion that no eligible candidate
was available for deputation on transfe£,Ma tha^t

.0 asiethey would have been perfectly competent to
^ 4. j. Alternatively,resort to direct recruitment,,.^ the Govem-ment

had to exercise pow^s of relaxation given in Rule
5 of the recruitment rules, Asimilar relaxation
should have also been given to other candidates.
It is, therefore, clear that the CQiimission Ignored
the essential condition given in the statutory rules
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in holding Hr.Nair eligible £02: the post of

Birector N.ReL.G,

7. ^he other point to be examined is

whether lir. I.K. Bhatnagar , who was working as

B:oject Officer in the Regional Conservation

Labour at or y Mys ore jwas also eligible to be

considered for the post of Diirector N.R.L.G.Lucknow,

The contention of the applicant was that if Dr.M.V.Nair

was not eligible, he must have been granted relaxation,

Q-jce the criterian of analogous post or pay scale

was given uPs the Commission was considering only

the educational qualifications ./arid ..^.th'e experience

and the nature of duties' of the post held by the

candid a te«' If this v;as so, it would only have been

fair that the other candidates were also judged according

to the s^ne criterion and the condition of 5'years

experience in a post in the pay scale of

Rs.l3700-5000 should have been waived for all;. :In

that limited sense^ the authorities had to

consider the grant of relaxation to Dr. Bhatnagar also.

It may also be noted that in the Circular

inviting applicatioi-is, there is no mention

that the condition relating to the pay-scale

i^ relaxablei* Had this been indicated j, perhaps

many more candidates fron different states would

have been sponsored.^ We, therefore, hold that if

the U.P.S.C* was considering the candidature of

Dr.Nair irrespective of the fact whether he has held

analogous post for five years or not they should

have also considerexi whether relaxation could be

to other candidates also. Being aseniormost
1 '̂ 4. ^ficer, -#r eBhatnagar had an excellent chance to beseiectea.- r-v. „On 13.7,1990, a Bench of this Tribunal had

granted a stay order directing the respondents
n- to nri^ptHe Post«Oi.eotor„.H.uc.
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transfer on deputation in pursuance of the Circular

dated 20,6,1989« By another order dated i,8ai990,

this stay order was vacated but it vvas made clear

that any appoint;:iient that may be made to the post

of Director NsRcLeC^ on deputation or otherwise

will be clearly subject to the result of this

application and t he person who may be appoint©!

should be informed accordingly. By an order

dated 14*li«U990, Or.Nair was appointe:i to the

post of Qirector N»R.Lo C» Luck now on transfer

on deputation basis for a period d four years with

effect from the afternoon of i869ei990. This

Tribunal on 1.4.1992 directed that Qr.Nair's

appoinb.7ient shall continue upto 30.9,1992

or till fresh selection is madej, whichever is

earlier, A'hile renanding the case back to the

Tribunals the Hon'ble Supreme Court in

^ its order dat(^ January 22, 1993 directed that
^ pending the decision of the Tribunal in Pursuance

• of their order, Dr.Nair shall continue in the post
of li'irecror. It was also mentioned that his

appoinlaTient would be subject to the final orders

that may be passed by the Tribunal in this matter,!
Thus, Dr.Nair is continuing to hold the post of
Director N.R.L.C, under protection of the orders
Of the Hon'ble Supreme Court. His term in any case
would be over on i7,9«'l994.

Bhait! factors the whole exercise
has becQBe scaevvhat academic and no useful purpose
will be served at this stage by setting aside th=
appointment of Qr.Nair. -.Ve direct the respondents
to initiate the process for selection to the post of
Oirector N.R.i.a imneJiately oo„sidering alongvvith

L(
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other candidates, the candidature of the applicant

in this 0,A. As the whole process is likely to

take SQTie time, Dr.N air shall be allowed to

coinplete his term of four years. The only relief

that can be given to the applicant is that in case

he is selected he shall be granted at least two

advance incre:nents in the scale of Director to

cosipensate him fca: the delay in the decision of this 0,A,

8, With these observations, the 0. A. is
2 j^disposed^. There will be no order as to costs.

( B.N.iJhoundiyai ) ( S.j^haon )
/sds/ MonberC a) Acting Chairman


