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“,Part Heard.

CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

PH OA 1363 of 1990
11.03.1994

Present:Shri G.D. Gupta, Counsel for fhe éppiicant. .
Shri Dharam Pal Singh, Under Secretary on behalf of
respondents. ' : .

Ay

It is reported that Shri P.P. Khurana who used

R . B 4

to represent’the'respondents has now been taken off .~ the panel. -
The departmentél representative Shri Dharam Pal Singh is present.

He seeks adjournment for one month so as to enable the State

fa I

to engage another counsel.” This is a Part Heard matter. We
are not. inclined to adjourn this case for one month, but in
the -interest of justice we adjourn ‘the hearing of this case

to 25.03.94. During this pefiod, the 'respondents shall make

arrangements to engage# another ‘counsef. List on 25.03.94 as

a
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OA 1363/90

23:3: 1994

Present: Mr G.,D. Gupta, counsel for the applicant.
Mr V. S.R.Krishna, counsel for respondent No, 1.

On 7.*.1.904 317"1 _*.P Khurana, a-\dvoca%e

reoresmted respondents I\Io.l and 2 The Respondent

Necs 1l is the Union of India.and Respondent No,2

is the U,P, 3.C.( the Comnission), ©On that day, we
directed the Commission to proaduce the relevant |
record. The matter was to c~ome up on 9.3,1994, |

On 11.3.1994, a statement was made on behalf ¢  (
the respondents that Shri ;(hurana has ceased to!
be a counsel for respondents No.,1 and 2., We
directed the Vresp'on.dents to make an Valternate' a
arrangement, The matter was directed to be
listed on 25,3,19945 The matter has cone up
taday before us, Sri V.S.R.Krishna states that
ﬁe has instru_ctions te reAp‘rese.r)‘t Respondent No, 1

alone.' ‘We direct him to ¢ontact the Conmissicn ?

'and ensure the conpliance of- the order dated

Te2e _994.

e o

© List on 14-4-1994, on which date
Shri Ki‘?ishna will ensure the productio n of
releyan-f record of the Commissicn.
The Registry is directed to supply
to Shri Krishna a copy of 'this order and

also of the order dated 7.2,1994,
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OA No.1363/90

22.4.1994

None for the applicant.

Respondents through Sh.V.S.R.Krishna, Counsel.

Shri Krishna states that he has contacted
the UPSC and the Chairman has accorded his permission

to the official concerned to produce the relevant

réoofd. He prays for and is allowed two weeks'

' !
time .List on 9.5.1994 . On that day, the leatrned

counsel shall ensure the production of the relevant

record.
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Date Office Report . o o

0A-1363/90
~ | 02.06,94

- . ;Present ¢ Sh, VSR Krishna, ccunsel for the N
aE respondents, '
i

Shri Krishnapstates that he has

received a copy of the counter-affidavit

filed on behalf of the applicant to the

& ' application sesking privilege,

.Sh, Krishnapprays for four days time

and is allowed to file a rejoinder=af filavit,

. . |
¢ - - List on 07,06,%94,
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CENTRAL ADMINISTHRATIVE TRI BUNAL
FRINCIPAL BENCH
NE4 DELHI

'Oo Ao NO 0'113 63 Of 1990

New Delhi, this theQ)L|~ day of August, 1994.

Hon*ble Mr Justice S.K-D«‘habn, Acting Chaiman
Hon'ble B.N.lhoundiyal, Member(A)

Rr, I.K. Bhatnagar,

a/a, Shri Manohan Swaroop Bhatnagar,
R/0 1/193 Vikas Nagar,

Luck "IOW(UP) s oo o0 'Applica'nt.

( 't'nrOugh Mr ‘G, Gupta for the applicant)s
VS
Le Union of Indig
through the Secretary to the.Govt. of India,
Ministry of Gulture,

‘® / Shastri Bha;van,
New Relhi.

2. Union Public Service Commission
, through its Chairman
~ : bholour Hous e, Shahjahan Road,
. New Delhi,

3. 31‘ N V.\Ialr,
Conservation Cfficer,
Office of the Dlrec*or of Archaeolegy of Museums,
; , Govt. Of Kerala, Trivendrunm. e eteces ReapondentS.‘:

( respondents No,l and 2 through Mr V,3,R. Krlshna
respondent No.3 through Mr E. X Jos eph).

B RUER |
(‘dell".er&“‘k}‘i‘;ﬁbn'ble Mr B.N,Dhoundiyal, Member(A)

The,cOntroversy"in this .éasé relates to
the appointment to the post of Director N.R.L.C,on
transfer on deputation basis. A Circular was sent

© . in June, 1989 by the Ministry of Human Resources
Development(epartment of Culture) to all the

| Iﬂinistries, ‘State Governm ents and other 1nst1tutlons
notlfylng their requirenent of an officer to man the

post of Director ‘\T.R L.Co on trahsfer on deputation basis.

Six applications were received, including those of the
applicant, Dr.I.K.Bhatnagar and Or,Nair. After screening

only Dr.Nair was called for the interview and selecteds
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His selec%i@n was challenged by the applicant in
the present O, Ac on the ground that since
.Dr.Nair was not holding an analogous post carrying
a pay scale of Bse 3700-53000, he was not eligible and
the eligibility conditions weré relaxed in his case.’
The applicant wanted 3 similar relaxation for being
considered for selection to the poste The respondents
denied that 'any relaxation was granted to Dr.Naire
In the order dated 1.4.1992, this Tribunal held that
the applicant should also have been interviewed by
the U. Pe3, C, aslzsﬁas equ.aily qualified and eligible for
the post, like Ir,Nair. The following directions were
givens

® .« the application is disposed of with
the direction to the respondents +o hold
a fresh selection for the post df Director,
NeReLeGCoy as the applicant has by now
become eligible in all respects under the
relevant recruitment rules., His Sultability
should be c.onSidered alongwith other eligible
candidatess In case he is found Suitable '
for appointment, he should be appointed
to the post Director, N.R.L.C, The |
fesponden'ts shall comply with the above
directions as éxpeditiously as possible and
preferably within a periad of six months
from the date of communication of this ord er,
de make it cleal in case the respondents
have already filled up the pbs‘r, by appointing
Or.Nair, hié apPpointnent will continue upto
30th September, 1992 or till fresh sleﬁsection,
as directed above, is 1E'in<':xli.'5éd9 whichever
is earliere. .
2o ‘An SeLePs was filed by

b

the res Pondents and
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in their Judgnent dated 22,1.1993, the Hon'ble
Suprene Court ordered that the Tribunal had set
aside the appointment of Dr.Nair without recording
a firding on the cerrectness or otherwise of the
sulnissions made by the parties. The operative

of the Judgnent reads as under:-

. "For the ahove reasons; we Set aside the
judgnent and order of the Tribunal, remit
the matter back to the Tribunal for

deciding the O.A;afresh, in acccrdance with

law, after hearing the parties and on a
consideragtion of the material on reccrd. ‘
It is made clear that nothing said in the
judgnent shall be treated as an expression
of opinion on the merits of the case,
Whether Dr.Nair was eligible and whether
Dr.Bhatnagar was entitled to an order
of relaxation are matters for the Tribunal
to decide hereinafter, Whatever we
have stated above constitute merely
the reasons for our order, It is further
directed tha%npending the decision of ' .
the Tribunal/pursuance of this order Dr.Nsir
shall continue in the post of Director,

His appointment to the sazid post shall of
course be subject to the final orders
that may be passed by the Tribunal in this

matter,
3é In accordance with the directions of the
Hon'ble Supreme Court, wé have considered the
matter afresh after hearing the parties an’d going
through the material on record. e may first
consider. whether Dr,Nair was eligible to be
considered for the post of Director, NeR,L.GCs The
Rules regulating the method of recruitmenlt to the
post of Director, NiRoL.Co were framed by the
President under Article 309 of the Censtitution and

notified on 14.2,1994. The Schedule appended thereto

shows that the post is to be filled yp by promotion,/
;{;w




* stands revised to ks, 3700=5000 after the 4th pay commissim
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trans fer on deputation{including short term contract,
failing which by direct recruitment. The
educational qualifications are the-sagne for

direct recruitment or promotion/deputation. 3pécial

‘conditicns for promotion/deputation are as unders

® Promotion/Transfer on Deputation(Including
short Temn Ceontract),

(1)Officers under the Central/State Govis./
Universities/Recognised Research Institutions/
3eni-Govermments, Statutory or Autommous Crgani-
Sationss

(a)(i)holding analogous posts, or .

(ii)with 5 years' service in posts in the
scale of Rs, 1500-2000%or equivalent; and
(b) possessing the educational qualifications and
experience prescribed for direct recruits under
Cel.8. :

(2)The departmental Project Officer with 5 years!
regular service in the grade will also be
considered amd in -case he is selected for
appointment to the post, the same shall be deemed
0 have been filled by promotion. :

(Period of deputation/contract including

the period of deputation in another ex=cadre
post held immediately preceding this
appointment in the same organisation/
department shall not exceed 4 years,) *

These eligibility corditions were mentioned in the -
Circular dated 28.6.1989, inviting applications |
except that 5 years service was required in the

revised pay"s cale of Rs.3700-5000 instead of
15002000 .

4. Dreid, V. Mair 'was working as Conservation
Officer in the State Govermment of Kerala.

The Pre-revised scale of pay attached to the post
was Bs, 1500~2685¢ In his bioc-dats Or.Nair had
irdicated that the post, which he had been holding

WeeTe234241979 was in the un-revised Pay=3cale

Of R 1300-2685, Since the correspording -

4
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pre-QreviSed Scale of Re3700.5000 in the Centiral
Government was Rse lSOO«—ZOOQ, Shri Nair was
initially treated as eligible for the posts However,
the Kerala Government revised the pay=scales ard
on the date of application, Lr.Nair was holding a
P05t in the revised scale of Rs.2070-3650 .0 -

dhen this matter was brought to the notice of the

Ministrysit changed its earlier view and wrote to

the U.P. 5. Cs' that Dr.Nair did not appear to be eligible

for the post of Director, N.R,L.Ci! A further
examination of this matter in the U.F.5.C. showed
that the Kerala scale of .2250-3350( two Scales above
Rse1Z00=2685) wasa treated at par with senior scale of

" TeAlS, i edhse 2200-4700(revised) which is much lower

than the scale of R.3700-5000. Thus, Dr.Nair did
not appear to possess five years experience in the
Central Scale of R 3700-5000 and was therefore, not
eligible to be considered. Recourse was taken to
Para 3.2 of D%irectora{:e of Personnel and Training
Ouf.dated 7.2.1984 which States that it is quite
likely that even posts with identical'desi‘gnations.
may not have comparable scales of pay and they may

also differ @ith reference to the extent and stage

of merger of D.A. with pay, Selecting authorities
may have to be guided more by the nature of dyties
performed by the candidates in their parent
organisation vis-a-vis those in the pos ts under
selection, and qual_ificatidné ard éxperi ence Tequired
for the ;.;ost under the Central Government for making
Selection for appo'intménté by- transfer/députation

(including short-term contract) fran outside the

Central Goxfernment Services The U. R 3, Ce tock the

. - " b
nature of duties perform:ed-zg. ghri Nair as also his
qualifications etc. into account and found Dr.Nair

eligible for appointment to the post of D4 rector,!

£
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Se e have already noted that rules framed
under Article 309 of the Constitution ckarly
indicate that the applicant must either hold an
analogous post or must have served for five years in
the scale of R.3700-5000 or ecuivalent and in the
Circular dated 26.6.1989, inviting proposals for
the post, this eligibility cordition was clearly
mentioneds A recourse to aforementioned O.M.dated
7¢2.1984 was taken to declar/Dr.Nair eligible even

though the Ministry had clearly indicated in their

letter dated 12.2,1990 that Dr.Nair was not eligible,

Ihis fact was broughto the notice of the 3election
Comnittee, which was requested to take further
clarifications in this regard from Dr.Nair during
personal talks. The Selection Comittee was to
keep this in view, while making the selection.
However, there is no indi cation that this question
was examined by the selection Conmittee on 16624 1990,
whelt Dr.Nair was selected. 1In case; the essentizl
eligibility comdition ©f 5 years experience in
grade of Bs,3700=5000 provided in the statutory
rules was to be ignored and only the nature of duties
and essential gualifications Tequired for direct
recruitment were to be taken into account, in the
normal course either the respordents could have
arrived at the conclusion that no eligible candidate
was available for deputation on transfers In that
C asiethey would have been perfectly competent to

' Alternatively,
resort to direct recruitments. ./ the Govern-ment
had to exercise powers of relaxation given in Rule
S5 of the recruitment rules, A $imilar relaxation
shculd have also been glven to other candidates,
1t is, therefore, clear that the Coamission ignored

. L . . 1] L]
the ess ens.lal cordition given in the Statutory rules

&
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in holding Dr,Nair eligible for the post of

Director N.R.L.C,

7. The other point tc be examined is

whether Dr.I.K.Bhatnagar, who was working as

Project Officer in the Regional Conservation
Labouratory Mysore,was also eligible to be |
considered for the post of Director N.R,L.C.Lucknow,
The contention of the applicant was that if Dr.M.V.Nair
, was not eligible, he must have been granted relaxation.
\ Once the criterian of analogous post or pay Scale
was given up, the Commiss ion was co;msi;i ering only
the educational qualificat'ions -and . the experience
ard the nature of duties of the post held by the
candidate, If this was so, it would only have heen
fair that the other candidates were also judged accord ing
to th.e Sane criterion and the condition of 5 years
experience in a post in the pay scale of
N B+13700=5000 should have been waived for alls. -In
that limited sense, the authorities had to

— consider the grant of relaxation to Dr,Bhatnagar also.

It may also be noted that in the Circular Wicas
inviting applications, there 1s no mention
| ’ that the condition relati ng to the pay-scale
| is relaxables Had this been indicated, perhaps
many more candidates from different stétea would
have been sponséreds We, therefore, hold that if
the U. P.S.C, was conéidering the candiéature of
Br.Nair irrespective of the fact whether he has held
analogous post for five years or not they should
have also considered whether relaxation could he

‘ ' granted tg other candidates also. Being a Seniormost
P.iOJiCt Cfficer, Dr.Bhatnagar had an excellent chance to be

Sele e‘jo’ 4 ’ '
¢ Se Oh 13.7.1990, a Bench of this Tribunal had

o ~ -~ - ' .
granted a stay order directi ng the respondents

not to fill up the post of DUirector N.R L.C

Py
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transfer on deputation in pursuance of the Circular

dated 20,6,1989., By another order dated 18,1990,

this stay order was vacated but it was made clear

that any appointment that may be made to the post

of Director NeR.L.C, on deputation or otherwise

will be clearly subject to the result of this

application and t he person who may be appoin"ced\

should be informed accordingly. By an order

dated 14, 1141990, D‘r.Nair was appointed to the’ TN

post of Director N.R.L.C,Lucknow on trans fer

on deputation basis for a period of four years with

effect from the afternoon of 18.9,1990. This

P Tribunal on 10401992 directed that Dr.Nair's

appointnent shall continue upto 30.9.1992

or till fresh selection is made, whichever is

earliers #hile renanding the case back to the

Tribunals the Hon'ble Suprene Court in

its order dated January 22, 1993 directed that

X ‘Pending the decision of the Tribunal in pursuance
of iheir ord er, Dér.Nairr'shall continue in the post
of liirectors It was also mentioned that his
appointment would be Subject to the final orders
thai:/ may be passed by the Tribunal in  this matter.
Thus, Dr.Nair is continuing to hold.the post of
Director N.R,L.C, under protection df the orders
- 0f the Hon'ble Supreme Court, His term in any case

would be over on'l7.9e‘l994-

7o Due to above factors the whole exercsise
has becone sonewhat academic and no ysefyl purpos e

will be served at this Stage by setting aside the

. appolntment of Or,Nair, ‘We direct the respondents

to initiate thelprocess for selection to the post of

Dir ectOI‘ I\IBR. Lo Co
{

imnediately consid ering alongwith

v
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other candidates, the candidature of the applicant
in this O.A. As the whole process is likely to
take some time, Ur.N air shall be allowed to
conplete his term of four years. The only relief
that can e given to the applicant is that in case
he is selected he shall be granted at least two
" sdvance increments in the scale of Director to

“compensate him for the delay in the decision of this QA,

8. With these observations, the O A. is

Mdisposedﬁ}?‘._ There will be no order aé to costs,

R b H—» %
) ( Sol,o' 'haOn )
Membexr( A)  Acting Chairman

B.NeJhoundiya




