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Nou Delhi, this tha -Nev/embep

Hon'bla Shri 3,P« Sharma, P1@!nbar(3)

Hon'bls Shri B,K« Singh, Member (A)

Shri AHad in,
s/a Shri Sumar Khan,
Retired Drivar
c/a Shri Gulara Far id,
12 3-3,DCM,
Rail Calany,
Meter GaugQ,Railway Shsd,
Qalhi. Applicant

Vs.

1 • Union of India
through tha
General Ranagar,
Northern Railway,
Barada Housa,
Nau Dslhi,

2, Tha Divisisnal Railway Managsr,
Northarn Railway,
Bikanar* Respandants

ORDER

Han'bla Shri 3«P« Sharinajn«mb8r(3) A
V

The applicant is a retired driuar. / Qspartmsntal

disciplinary praesedings ware drawn aga the applicant

in connection with bursting af UP aids paint Nq,K6 at

PV2 whila uorking 92DN ax.CUR to QE on 29/30,7,84 with

di«S£l Loca N0,64i5 YOM 4 an the basis of SF 5 dated

5,10,84, Shri W.K, Saxsna was appeintud as Inquiry

Officer to inquire the chargos lov/alled against tho

applicant, Tho Inquiry Officer held that tho charges

stand prauad and gava his finding in tho Enquiry

Report dated 22,5,85, By tha order dated 4,6«85,
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the disciplinary authority agreeing with the finding

of the Inquiry Officer impasgd the punishmsnt redu

cing the applicant tg a Iguor past gf Orivsr 'B'
in the s cala of

(Goods)/Rs«425-640 at R3,540/» p,ni» and after one year

from the data af the esrdar, to b 0 rastarad tia the

highar post ef Drivar 'A® inthe .scale of Rs.550-750

without postpaning futurs incrsments. Th@ applicant

prsf^rrsd an appsal and the appellate authority

COPS rsducad the ponalty af rawsrsion to Group 'B'

Driver, to stap his incrsmont for one yoar without

having recurring effect.

2, The applicant in this application filed an

6.7,90 after his retiramaDt u.a,f, 31,8,86 praying

far the grant ef the reliefss-

'"In viau gf th® facts humbly submitted
and avarmants made, the applicant prays that
their Lordships ba kindly plaassd tos—

i) Set aside and quash the Impositicun of
Penalty Orders datad6,85 (A„2) and also
the orders af uith-halding the increp^'ment
far one year without cammulativo effect

(A-1) passed by the (New AppaHata Autharity
SU0-P1OTOj without cansidsring the appaal of
the applicant submittad to the original
appsllats authority an 26,12,85, with all

GO nsa quent ial benefits of pramatign, pay
fixation and rsdotarminatian and recal

culation of pension gratuity ate, and pay-
mant of arrears resultant thereta,

ii)in the alternativa, dirsct/rscammend/ardsr
respordents to eonsidsr the applicant for
pramotion to tha salection grade ?fe,7Q0-900j
ESrivsr 'A' Special from tho date his juniors
were prgmsted with all consaquantial benefits

prayad under para (i) abovs.
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iii) grant any ©ther bansfit daemed fit and

proper by this Hon bits Tribunalj in tha

facts and Gircutnstancss sf tha casa in

additian ts the cast af tha casa in the

interest of justice,
\

3, A!mot ice uas issued to the raspendents

uho santasted this application and stated in reply

that the applicant uas giwan adaquata opportunity

in tha dspartmental enquiry to defend his cass. The

applicant and his defencs halper adopted dslay

tact ics by sum itting private madioal cartif icatc

and net participating in the enquiry, Th© applicant

alsa refused to sign the statement rscardsd in his

prsssnea en the ground that his defencs holpor

has not attended the enquiry, Inspite of warning

Isttsr dated 11,5,85, neither the applicant nor

his defencs helper attended this enquiry on 15,5,85

and as such there uas ne other optian to precaed

th0 enquiry exparta. Only on the last sitting of

the enquiry, the prseaadings uera hald BXpart©®

4,^ The appli^cant has aJso filad rejoinder dated

2,9,1994 and re-asserted the av/ermsnts made in tha

original application stating that all the documents

required by the delinqusnt uore net supplied ta hima

Regarding ths absence during the preceedings of the

enquiry it is reiterated that tho delinquent uas under

trsatmant in tho Civil Haspital and h as submitted

the msdieal car tif icates® It is j therefore j urged

that the Enquiry Officer has urongly csncludad

enquiry an exparts basis. It is ^ there fssrsj alleged
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that the applicant has not been afforded reassnabla

opportunity to dofend himself, Tho applicant, there-

fare, in the rejsinder also pressed that the order

passed by the autharities imposing panalty is illagal

tind bo quashed,'

5,' heard tho counsel for th® parties at lsngth|

perussd tho record as uell as the departmental file

From the rBcerrd, it app»ars that tho applicant has

beer^'^-iiiling auay the t imo and did nafe ftilly ..:oes0psrate

in the dispartmental discipiinary proceedings, Ths

chargesheet uas servsd sn tho applicant en 5th October,

igS'^s Sihri Nasruddin uas alss appointed the defence

Helper to the applicant and they were alloued inspection

of documents on 28,11,1984 and 14,2,1985, Ulhen the dat®

uas fixed for holding enquiry on 21,2,1 985 tho applicant

reported sick. Has has submitted tho nBdicel certificate

regarding his illness upta 9,5,1985 so iSth March, 1985

uas fixed in tho anquiry,^ Tho dsfence helper did not

attend onthat date. The date uas again adjourned t®

25,3.1985 uhen tha defence helper uas reported to be out,^

In April, 1985 applicant himself applied f©r voluntary

retirement frara servic® but his request ceuld not ba

considered because of pending anquiry, Tha applicant

took certain extracts frsm tha documonts uhich h«

desired for inspection on 4,4,1985, The enquiry cGmmenced

thereafter on 17,4,1985 and tha statement of some of

the uitnesses uere recerded. On adjournirisnt data i,Q,T

25,4,1985 the defence helpsr af tho applicant did not

attend. The statement of ths other uitnsss uas recorded

.1,
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on 2nd & 3rd Way, 1985 and the delinquent/is alsa riesited

to examine Chhstey Lai Guard Q.f 93»^j0n the next date 7;^^5,85

the defence helper failed to attend the enquiry and tho

statement of tha defence witness was recerded in th«

absence ef the defence helper but the applicant refused

to sign tho statement of the Guard in tokan of thg

presence at the time of rscordirt) of the statement. On

the next data i«a, 9,5»85 tha delinquent submitted

P«neC«i framDr, Sabir of PBW Hsspitalj Bikaner stating

that he uas indoor patient and uias likely to remain

under trsatment upto 13*5,85, The next data uas, thsrefors,

fixad on 15,5.85 but again ho submitted PMC gf Or. Sabir

on 14,5,85 recommending his laaua from 14,5,85 to 31,5,85

SincQ the applicant failed to appear thareaftar so the

Inquiry Officer has camplsted the snquiry prscsedings

0Xpart» and the delinquent failed to appear on 15,5,65

inspita of warning nota. In the abov/s context, ue haua

t® sae varifflus grounds takan by the applicant to quash

thepunishment ©f penalty imposed upon him finally by

the Appallate order dated 25,5,1990 whereby the

punishment earlier imposad'̂ jy tho disciplinary authority
^ of reducing the applicant t© the grade of Qriuar-B

Goods in the seal® of fts, 425-640/- at Rs, 540/- for

ons year to stappaga ®f increment far ana year without

having recurring effect,'

6, Ths Gontantion of the learned caunsol for tho

applicant is that the applicant uas not supplied ths

copy of tho main documant relied by ths Administration

in proving the chargias i.e. special report by DSO/

BKN dated 11,9,84, Haugvor, the applicant himself
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has giyen in writing an 28a11,a4 that ha inspaetad

ths ear tain dscura©nts uhich includes the eapy sf

the spocial repert. In Uiis latter ho has alss

rsquBsted that csE-taih maro dacumants ba direeted

to be supplied ta him uhich he has referred to in

his Isttar dated 27,11,84® Thas® includes the

statemsnt sf Shri Radha Kishan,Guard and that ©f

beth Paintman an duty^.thQ special report sf

saniar subardinates availabla at sita, TSR of

LHUjPUZ and RMB Statian^ Guard jounal of Train

N0.92 Dn, and 93 Up Mail datad 29.30.7,84 and

the list of damages as a result of this accident,

Thara is nething an recsrd t@ shgy af ths Inquiry
g u© r©

Of f iear ®3 fils that th@s© documsnts/mada availabla

t0 tho applicant in ardsr to meat his defenca,

Hf3\Je\/©r, the rslsvancy ef thesa daeumonts has

not b eon referred to in the Original Applicatian

nor it was csnvassad during t he c ourssof ths

argument by thcs laarnod csiunsasl, Thesa documents

uere not reliad by the Administratian and th®

applieant uas fres ta summon thasa documents in

his defenca to astab lish that t he chargos Isuallad

against him are not substantiated, Hauiavsr,

that stags has not arisen bscausa tha applicant

has submitted msdieal cert if icate showing his

inability ta participate in ths procsadings an

15,5,85, It appears that the Inquiry Officsr

has also addressed a lettar to Araa Superintendantj

Reuari on 17,4,85. f©r uhore Station Plaster PV2

tm shou thesa d Qcumants t@ Shri Orai Singh, ASH, IHP

but inspite of that faot there is nothing an

rsGsrd to shou that thesa documents uara mada

available to tho applicant. It is a fact that
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the applicant uias nat cooparating in the enquiry

and h@ has been submitting medical csrtificates.

The applicant requasted the Inquiry Officar by

submitting an a pplicatId n on 9.5.85 enclosing

sick certificate uhere he ui as a ^uis ed rest till

13,5.85. The Inquiry Officar tharefsrs fixed

tho date on 15,5,85 at Bikan@r. The Inquiry

Officar by his latter dated 10.5,85 has alsa

written to QMOjBikanar ts examinii Driver Alladin

at P,B,M, Hospital int imat ing u hethor he is fit

to attend D&AR enquiry at Blkaner on 15.5,85,

Tha applicant en 1395,85 has again requested th®

Inquiry Officar by writing application that ho

is still not feeling -well and in support of tho

samo, he has submitted siok c®rtificate of tha

Medical Officer of Chikisha & Suaasthys Vibhag

uhsre in ha uas recommended by Dr.n, Sabir far

rest till 31.5.85. ^hen tha applicant has

applied for leave on mudical grounds, tho

Inquiry Officer has not given finding that tha

applicant has feigned illness to avaid appearance

before him. The action of the Inquiry Officer

to prsceed uith the enquiry exparta is not

justified. The Qefence helper aisa on 15.5.85

informed tha Inquiry Officer regarding the

illness of the applicant stating that the

crsss examination of the prosecution uitnessas

can bB dona only in presence of the applicant,

HouevePj the Inquiry Officer has taken the

statement of tha witness Shri Mai Chand,Diesel

Assistant and notonly this he has himsslf

cross examined the witness. Thus, the Inquiry

Officer has not follawad tho precedurc laid

. • e 8 ,
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deun under this relsvant rulss. In the,report

the Inquiry Officer only observed that the appli

cant uas ©bserving delaying tactics and s© tha

statement sf Ditsel Assistant 2ihri Mai Chand

was reccsrded and the enquiry uas completed

uithout the statement of Driver Shri Alladin

on 15,5,85, Thua, in fact tho applicant has

not been alleued adequate opportunity te prsduce

his defence to r ebut ths charges framed against

him, Tho special report of the D,£,C. dated

11th September j1994 is an exparte report and tha

applicant at na stage uas given spportunity ta

meet that report. That special rspart has been

relied by the Inquiry Officer, The delinquent

has his oun case as he has said that though

tho uarner was in on position but tho home and

outer signal was lowered on the reception lino

for the Train 92 Dn, As soon as he passed faoinig

points, he saw one man with hand signal lamp

coming towards him. This man was between token

net and ganghuts, Whan he saw that no one is

giving token, ha iramffidlately dropped the in~

camirag token af RMB and tried to apply brake

and inspite of all his efforts the train

trailed thrsugh Up facing point No,K-.5 and

stoppad after passing 5 bogies and the 6th uas

on tha point. Thus, tho applicant had to

produce certain defence and he has been deprieved

of tha same. The report of tho Inquiry Officer

therefarw in said a circumstance should have

been scrutinised by ths disciplinary authority

as well as by the appellate authority.
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7, It ala© appears from the recsrd that

the appeal of the applicant dated 26,12.85 which

ho has preferred uas not put up befere the

appellate autharity. The applicant uas directed

that tho appeal be addressed to COPSi,Neu Delhi,

In yieu of this the applicant has further made

representation on 2,11,88 bait that too uas

net disposed of as alss the app»al. Revised

disciplinary Appeal Rules issued by the Railway

Board under latter dated 13.6,85 uere perspectiye

and the punishment imposed an tho applicant by

the disciplinary authority is dated 4,6,85 and

as such the Rsuised Qiisciplinary Appeal Rules

uere not applicable in tho case of the applicant.

After this centroversy uas going on the appeal

Uas disposed of by COPS and it is abserved in

the order dated 18,5,90 as fQllouss-

" I have csnsidored the appeal and the
oar ease. This case has been very badly
dealt uith on Bikaner Division and

suffers from serious precedural lacunae,
I find frem the case that the appeal
has remained undisposed sf en tha Division

t for almast three years and even uhen tho
Driver put up a revieu petiti@n on 2,11,88,
the case has been foruarded by the
Division to Headquarter only on 11,9,89
i,8, after lapse of almost iQ msnths.

This feature may be breught to th s notice
ef DROq/BKN,

Not uithstanding the locunae in the

disciplinary and appeal case, on going
thro ugh the file asuell as th e -enou iry
report alonguith the facts of the case,
it is clear that the accident could haws
taken place if the Driver had been
vigilant and had taken care to apply the

• • 0 10*
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brakes in time. The very fact that he was

unable to stop the train and therefore burst

the trailing points uhich were set against

his train, does indicate negiligence as uell

as late reaction to the signaIs,leading to

late application of brakes. The plea taken by

the Appellant that the brake poue? uas ueak

"On run'^ is a Iss not acceptable since ho had
enough opportunity for testing the brake

power of the train and he should have baen

fully auare of the same.

Under the circumstances, he cannot be

totally absolved of his responsibility for

the accident. Since the Qriuar had already
retired fram service about four years aga,
rs-opsning the DAR case perhaps uauld not
serve any effective purpose. Keeping this

feature in viau and purely on compassionate
grounds, dealing with the case suo-mota

I have decided to reduce the punishment to
stoppage of increment for one year without

having recurring effect,"

8. The Appellate Authority has not considered

the fact that the Inquiry Officer has proceeded

exparte at a time uhsn the applicant uas reported

sick by a State Hospital and further that the defence

of the applicant uas not taken into account.

Though the appellate authority in the first para
of the above noted order observed that the casa

has been very badly dealt uith on Bikaner Division ,
and suffers from serious procedural locunae. In

vieu of the above facts and dircumstances the

report of the Inquiry Officer affirmed by the

disciplinary authority and theappallate authority
regarding proving of the charges cannot be sustained.
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The report oF the Inquiry Officer has thersfore

ta !bs struck doun and ths applicant has ta ba

allDUad to cross examination the uitnsss

examined exparte Shri Mai Chand and a Iso to pro-

duca his defence. The applicant has since

retired an 31,8,86 and more than 7 years haua

passed no useful purpose can be aarvad in

remanding the cass back to the disciplinary

authority for continuing enquiry proceedings

frara the stags of cross examination of tho

uitnoas Shri flal Chand and for giving an opport

unity to the applicant to produce his defence.

Thus, tho punishment imposed on the applicant

has to ba Set aside.

9. The learned counsel for the applicsant

has also prayed that the applicant bs promoted

to the higher grade as he was already an tho

panel. But since ua are not remanding tho oasa

to the discplinary authority for continuing

the enquiry so in any case the applicant cannot

ba said to have been exonorated of the charges

framed against him. It is because of his lEatire-

msnt on 31,8,86 and the delay caused in disposal

of the appsal that the applicant preferred in

time are to ba considered and the enquiry shall

deem to be pending en the date when the applicant

retired. But in the interest of justic© ue are

not ordering tho continuance of the departmental

proceedings against the applicant sd the applicant

cannot claim any promotion to the higher post.

♦ • .12 »
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1Q, The applicatiQH is tharafors partly

allowed and the punishment imposed upon tho

applicant by the disciplinary authority by

tha order dated 4., 6,85 and modified by the

Appellate Authority by ths order dated 13,5,90

are set aside. Uith-held inGraraisotjshallu l
«A«

also bs given to him in tha Qrade^pay af Oriver

on which he was working and he shall bs givsn

the benefit of the arrears of pay and in
sny

that event his revised pens ion^^ba naf it including

D CRG ate, shall be re-fixed and paid to him

within 3 months from the data of receipt of the
Tho rest of the reliefs prayed are disallg.uad,

copy of the order,In the circumstances the

parties are left to bear their own cost.

(8.INCH) (3 .P. SHARnA)
flEflBER(A) nEnBER(3)
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