"CENTRARL ADMINISTRETIVE TRIBUNAL

PRINCIPAL BENCH: NEW D ELHIs

0.A.NJ,1354 /90

New Delhi, this the Znrd -Nevember,199%

Hon'ble Shri J.P. Sharma, Member{J)

Hon'ble Shri 8,K. Sangh, Member{A)

Shri Alladin,

s/e Shri Sumar Khan,
Retired Orivar

e/e Shri Gulam Farld
1233 ,0CH,

Rail Caleny,

Meter Gsuge,Railway Shed,
Balhi,

Vs,

1. Union of India
thraugh the
General Managar,
Nerthern Railway,
Barsda House,
New Delhi,

2, The Divisienal Railvay Manag T,

Northern Railway,
Bikanar,
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Haen'ble Shri J.P. Sharma,Mamber (J)

The applicant is a retired dbiuar.;’

disciplinary procesedings uwere drawn against the applicant

.
LK)

Applicant

"Res pandants

“ﬁapartmantal

~in connection with bursting of UP side psint Nao,K6 at

PVZ while wrking 920N ex.CUR to DE on 29/30,7.84 with

diescl Loco Ne,.6415 YOM 4 on the basis of 3F S dated

5.10.84, Shri V,K, Saxsna was appeintad as Inquiry

Ufficer to inquire the charges ievelled against the

applicant, The Inquiry Officer held that the charges

stand proved and gave his finding in the Enguiry

Report dated 22,5,85, By the order datad 4,.6,85,
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the disciplimary authority agreeing with the finding
of the Inguiry Officer impessd the punishment redu-
cing the applicant te a lower pest of DBriver B¢

in the sgale of
(Gaods)ﬁ@;425f640 at Rs,640/= pom. and after one year
from the date of the srder, te be restered to the
highar pest of Oriver 'A' inthe scale of R.550-750
without pestpaning future incremeﬁts. The applicant’
praeferred an appeal and the appellaﬁe authority \
COPS reduced the penalty of reversion te Group 'B*
Oriver, to step his increment for one year without

having recurring effect, )
/

A

2, The epplicant in this application filed an

&

6,7,90 after his retirement w.2.f, 31.8.86 praying

Tor the grant'ef the reliefss:-

"In view of the facts humbly submitted
and avarments made, the applicant prays that
their Lordships be kindly plsased tot-

i) Set aside and quash the Imposition of
Penalty Orders dated 4,6,85({A-2} and alsa
the orders of uith-hélding the increghent
for one year without commulative effect
(A-1) passed by the (Nsw Appallate Authority
SUD-MOTO, without cansidering the appsal of:
the applicant submitted te the original
appellate authority aon 26,12,85, with all
consaquent ial bene?it§ﬂafwﬁfgﬁatian, pay
fixation and redeterminatien and recal- '

culatisn of pension gratuity ete, and pay-.
ment of arrears resultant therets,

iiyin the alternative, direct/recommend/arder
respondents to consider the appiicaﬁt foer
premotion te the selsetion grade e 700=900,
Oriver 'A' Special from the date his juniors
wvers promoted with all sanssquential benefits
praysd under para (i) above.
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iii) grant any ether benefit desmed fit and
proper by this Hon' bls Tribunal, in tha
facts and circumstances of the case in
addition te the cost of the cases in the
interest 6f justice,

3, Annot ice was issued te the respendents
who contested this application and stated in reply
that the applicsnt uas given adequate oppartunity
in the departmental enguiry to defend his case, The
applicant and his defenca helger adap?sd delay

~4 " tacties by sumitting private medisal certificate
and not participating in the enduiry, The applicant
alse refused ts sign tﬁe statement recerded in his
presencs aﬁ the grsund that his defenca hslper
has not attended the enquiry, Inspite of warning
latter dated 11,5.85, neither the appiicant nor
his defence helper attended the snquiry on 15,5.85
and aé such there was ne other eption to precaed
the enquiry exparte. Only an the last sitting 0f>

the encuiry, the proceedings were hald exparte.

a 4y The applicant has alse filed rejoinder dated
'l*v 2.9,1994 and re-asserted the averments made in the
original applicatimn stating that all the documents
required by the delinquéant uere not supplied te him, |
Regarding the sbssnce during the precesdings ef the
enguiry it is reiterafed that the delinquent was under
treatment in the Civil Hespital and h as submitted
the medical ecertificates. It is, therefeore, urged
that the Encuiry Officer hes wromgly cencluded

enquiry on exparte basis, It is, therefere, alleged
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that the applicant has net besn afforded reassnabla
opper tunity te defend himself, The applicent, there=
fore, in the rejeinder alsc pressed that the order
passed by the autherities impmsing'panalty is illﬁgal

and bs gusshed,

5, We heard ths ccunsel feor the partiss at length;
perused the recerd as well as the departmental file'

Frem the recerrd, it appears that the applicant has

beerjwdiling avay the ‘time and did net fﬁllgﬁu@Operate

in the departmental discipldinary preceedings, Tho
chargesheet was servsd on the applicant en Sth October,
1984, Shri Nasruddin was alse appointed the defence
Helper to the applican£ and they were allsued inspsction
of documents on 28,11.1984 and 14,2,1985, When the date
was fixed for helding enwiry on 21;2,1985 the applicant
reported sick, He has submitted the mdiczl certificate
regarding his illness upto 9,3,1985 so 18th farch, 1985
was fixed in the anquify.fTha defence helper did not
attend oenthat date, The date wss again adjourned te
2563.19é5 when the defence helpsr wes reperted to be out,
In April, 1985 applicant himself applied fer voluntary
retirement from searvice but his request eculd ret be
considered bscause of pending encuiry, The applicant
took certain extracts frem the decumsnts uﬁich he

desired for inspsction on 4,4.1985, The enquiry commen ced
thereafter on 17.4.1985 and tha atatemeﬁt of soms of

the witnesses uwere recarded.ADn adjournment date i.e.
25,4,1985 the defence helpar ef the applicant did not

attend., The statement of the other witness was recorded
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on 2nd & 3rd May, 1985 and the delinuuentfis also desited
to examine Chhetey Lal Guard eof Qﬁﬁjﬂn the next date 7:5.85
the defance helper failed to attend the enquiry and the
statement of the defence mitnaés was recerded in the
absence af the dafence hslper but the applicant refused

to sign the statement of the Guard in tokan Bf'thg

.presence at the time of rscordim éf the statemﬁnt. On
the next date i.a, 9,5,85 the delinguent submittaed

P.M,Co from Or, Sabir of PBM Hespital, Bikaner stating
that he was indeaor patisent and was likely to remain
under trsatment upts 13,5,85, The next date uwas, thsrefare,
fixad on 15.5.85 but again he submitted PMC of Or, Sabir
on 1445.85 recamméﬁding his leava from 14,5.,85 te 31,5.85
‘Since the applicamt failed to appear tharsafter se the
Inouiry Officer has completed the encuiry precsedings
exparte and the delinquant'Failadlta appear on 15,5.85
inspite ef uarning note, In the abovs context, we have

to sae vafimus grounds taken by the applicant te guash
thepunishment af_penalty imposed upen him finally by

the Appallate arder dated 25,5.1990 whereby the
punishment earlier impasedFy the disciblinary authority
of redueing the applicant te the grade of DriverB

Gosds in the scales of Rs. 425-640/- at Rs. 640/~ for

ons year to stoppage of increment for sns year witheout

having recurring sffecty

B, The contantion of the lsarned counsel for thg
applicant is that the applicant was net supplied the
copy of the main documernt relied by the Administration
in praving the chargiss i.s. spacial rsport by DSD/

BKN dated 11.9.84, Hewaver, ths applicant himsalf
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has given in writing en 28,11.84 that'ha inspacted
the esrtain decuments which includes the capy af
the spascial repert, In this lstier he has alse
requested that certain meres documents ba directed
ta be supplisd te him which he has referred te in
his lstter dated 27,11,84, These includss the
statemsnt of Shri Radha Kishan,Guard and that of
bath Peintman an dhty,5thb spacial rapart of
seniar subardinatus évailabla at site, TSR of
LHU,PVZ and RMB Statisn, Guard jeunal of Train
Ne,92 Dn, and 93 Up Mail datad 29,30.7.84 and

the list of damages as 2 result of this agcident,
Thers is nething en recerd te shew of the Inguiry
foicerés fils that these dacum@ntgiﬁida available
ta the aphlicant in srder tn mest his defencs,
'Hmueuar, the rslasvancy of thesa documsnts ﬁas

not been refarred to in the Original Applicatinn
nor it was convassed during the coursaof the
argument by the lsarned caﬁnsel. Thess documents
were not relied by the Administration and the
applicant was free to summen thess d ocuments in
his defenca to establish that t he charges lsvellad
against him ars not subatanﬁiatad.- Heuevar,

that stage has not arissn becauss the applicant
has submitted medical cart if icate shouihg his
inability te participate in the praceedings an
15,5485, It appsars that the Ingquiry Officer

has alsp addressed a lsttsr to Area 5uperint§ndant,
Rewari on 17.,4,85 fer where Station Master PVZ

to show these documents te Shri Omi Singh, ASM, IHP
but inspite of that fagt thare is nething an

record to show that thess documents Ugrs ﬁads

available te the applicant, It is afagt that
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the applicant was not cooperating in the enguiry

and he has been submitting medical cartificates,
The appiicant requasted the Inquiry Officer by
submitting an applicatian an 9.5.85 enclaéing
sick cartificete where he was advised rest till
15,5.85. The Inquiry Officer therefore fixed
the dat® on 15,585 at Bikaner. The Inquiry
Officer by his lstter dated 10.5.85 has alse
written te OMO,Bikaner te examins Driver Alladin
at p,é.m. Hospital intimatinguhether he is fit
to attandAD&AR enquiry at Bikaner an 15.,5.85,
The applicant on 13,5.85 has again requested the
Inouiry Officer by writing application fhat ho
is still not FéelinQEUQll and in suppsrt eof the
same, hs has submitted siock certificate of the
Medical Officer of Chikisha & Swaasthya Vibhag
where in he uas recommended by Dr,M, Sabir for
rest till 31.5.85. WUWhen the applicant has
applied for leave on medical greunds, t he
Inquiry Officer has not given finding that the
applicart has feigned illness to aveid appearance
before him, The action af the Ianiry 0fficer
to preceed with the enquiry exparte is not
justified, The Defence helper alse an'15.5.85
informed the Inquiry Officer regardiﬁg_tha
illness of the applicant stating that the

CLGSS éxamination of the praseéution witnesses
can bes dona enly in preserce of the applicant,
However, the Inguiry Officer has taken the
statement of the witness Shri Mal Chand,Diessl
hssistant and notonly this he has himsslf

cross examined the witness, Thus, the Inquiry

Ufficer has not folloued the precedure laid
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dewn under the rslsvant rules, In ths: repart

the Inquiry Officer enly obssrved that t he appli-
cant was ebserving delaying tactics and se the
statement of Diessl Assistant Shri Mal Chand

vas recorded and the snquiry yas completed
without the stafement of Driver Shri Alladin

on 155,85, Thus, in fect the applicant has

not been zllouwed adeCuate opportunity te produce
his defence torebut the chargss framed against
hime The special repert of the 0,%.0, dated
11th September,1994 is an sxparte repert and ths
applicant at.na stage was given epportunity te-
meet that report. That special report has been
relied by the Inquiry Officer. Ths delingquent
has his own case as he has said that thouéh

the warner Was in on pesiticn but the home and
outer signal was leouwered on the récepti@n line
for the Train 92 On, As seon as he passed facimg
peints, he say one man with hand signal lamp
coming towards him. This man uas betu&eﬁ token
net and ganghuts, UYhen he saw that no one is
giving token, he immediately drepped the ine
comimg token eof RMB and tried te apply brake

and inspite of all his afforts the train

trailed threugh Up facing point No.K-6 and
stopped after passing 5 begies and the 6th was

an the point, Thus, the applicant haa to

preduce certain defence and he has been depr ievesd

of the seme. The report of the Inquiry Officer

therefore in said a circumstance should have

been scrutinised by the disciplinary autherity

as Well as by the abpellata authority,
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Te It alse appears from the recerd that
the appeal of the applicant dated 26.,12.85 which
he has preferred was not put up befere the
appellate autherity, The applicant was directed
that the appsal be addressed te COF3,New Delhi,
In view of this the applicant has further made
representatisn on 2,111,868 but that teso uwas
net disposed of as alss the appeal., Revised
@isciplinary Appeal Rules issued by the Railuay
Beard under letter dated 13,6,85 were perspective
and the punishment imposed en the applicant by
the disciplinary autherity is dated 4,6,85 and
as such the Revised Disciplinary Appeal Rules
were not applicable in the case of the applicant,
After this controversy Was geimrg on the appeal
Was disposed of by COPS and it is ebserved in
the order dated 18,5,90 as folleousgs-

" 1 have considsred the appeal and the
DAR case, This case has been very badly
dezlt with on Bikaner Divisjon and .
suffers from serisus precedural lscunae,
I find frem the case that the appeal
has remained undisposed of ‘en the Division
for almest three years and even when the
Oriver put up a review petitien on 2,11.88
the case has been foruwarded by the
Division to Headaguarter only on 11,9,89
i.e, after lapse of almost 10 menths,

This feature may be browght to ths notice
‘of DRM/BKN, :

4

Net withstanding the locunas in the
disciplinary and appeal case, on going
thro ugh ths file asuell as the -enouiry
report alosnguwith the facts of the cass,
it is clear that the accident could have
taken place if the Oriver had been
vigilant and had taken care to apply the
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brakes in time. The very fact that he was
unable to stop the train and therefore burst
the treiling points which uwere set against .
his train, does indiczate negiligence as well
as late reaction to the signals,leading ta
late application of brakes, The plea taken by
the Appeliant that the brake pouwer was uweak
"On run" is alss not acceptable since he had
snough opportunity for testing the brake
power of the train and he s hould have basn
fully avara of the samé. '

Under the circumstances, he cannet be
totally absolved of his responsibility fer
the accident, Jince the Driver had alrsady
retired fram szrvice abeut four years aga,
re-gpening the DAR case perhaps wauld not
serve any effesctiva purposs, Keeping this
featurs in view and pursly on compassionate
grourds, dealing uwith the case suo-mots
I havae decided to reduce the punishment te
stoppage of incrament for one year without
having recurring effect,?
8. The Appellate Authority has not considerad
the fact that the Inqguiry Off icar has proceedsd
exparte at a time when the applicant was reported
sick by a State Hospital and fu ther tha: the defencs
of the applicant was not taken inte aeco unt,
Thouwgh the appsllate authority in the fir st para
of the abavs noted order obssrved that the casa
has been very badly dealt with on Bikaner Diwvision ’
and suffers from serious praocedural lacunas. In
view of the above facis and circumstances the
report of the Inguiry Officsr affirmed by the
disciplinary autherity and the appsllate authspity

regarding proving of the charges cannot be sustéihed.
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The report of the Inguiry Officer has thersfore
tae bes struck doun and the applicant has to be
allouwed to cross examinatien the witness
examined exparte Shri Mal Chand and a lso to pro-
duce his defence. The applicant has since
retired an 31,8,86 and more than 7 years hava [
passed no usseful purpsse can be ssrved in
remanding the césm back teo the disciplinary
authority for continuing enguiry praceedings
from the stage of cross examination of the |
witness Shri Mal Chand and for giving an epﬁart;
unity te the applicant te producs his defence,
Thus, the punishment imposed on the applicamnt

‘'has to bas seat z=side,

9, The learned counsel for the applicant

has alse prayed that the applicant bs promoted ’ /
to the ﬁigher grade as he was alresady an the

panel, But sinca we are net remanding the gass

to the discplinary authority for continuing

. the snquiry ss in any cass the appliCant cannot

be said to have bsen exenersted of the chargas
framed against him. It is becauss of his Tatirs-

ment on 31,8,86 and the delay caused in disposal

. of the appeal that the applicant preferred in

time are to be cansidurad and thé snquiry shall
deem to be panding en the date when tha abplicant
retired, But in theinterest of justice we are
not ordering the continuanca of the deparﬁmental
proceadings anainst the applicant .sa the applicant

cannot claim any prometien &8 the higher post,
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10. The applicatian is therafors partly
allaQed ané the punishment imposed upon the
applicant by the disciplinary authority by

the order dated 4.6.85 and modifisd by the
fppellate Autherity by the order dated 13,5.90
are set aéida. With-held dncrsmepnt:oshallc .
also be given te him in the Grad;i;ay af Driuer
on which he was working and he shall be givan
the banefit of the arrears of pay and in

any
that evenkhis revised persion/benefit including

DCRG etc, shall be re-fixed and paid te him

within 3 menths from the date of receipt of the .

The rest of the reliefs prayed are disallsued,
copy of the erder,/ In the circumstances the

parties are left to bear their oun coest.
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