CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

0.A. No. 1352/90
T.A. No. , 159

, | DATE OF DECISION  1.2.199%,

Shri DoRo mittal . Remem AppliCant
Shri N. () . Jun Qj a ’. Advocate for the Péﬁt}f@(n’e\i%@) A o pli‘: ant
Versus ' '

Union of India through Secy.s Respondent
Miny, of Dsfence & Anr,
Shri ML, Verma Advocate for the Respondent(s)

CORAM
The Hon’ble Mr. P+ K. Kartha, Yice-Chairman (Judl.)

The Hor’ble Mr. 0.X. Chakravorty, Administrative Member,

Whether Reporters of local papers may be allowed to see the Judgement ? }m
To be referred to the Reporter or not ? ¢.¢

Whether their Lordships wish to see the fair copy of the Judgement 7/
Whether it needs to be circulated to other Benches of the Tribunal ?/

o B S A

{Judgement of the Bsnch delivered by Hon'bls
Mr., P.K, Kartha, Vica-Chairman)

The applicant, who is working in the Military
Enginsering Service, filed this application under Section
. 19 of the Adﬁiniétrative Tfibunala ficts 1985, praying for
the following relief st
(i) To quash the impugned order dated 15.5.1990;
(ii) To order immediate dpening of the ssaled cover
containing DPC's recommendation in respsct of
the applicant and if it has recommended him
f or promotion, to order his promotion to the
Grade of Executive Enginesr from the date his

junior has bseen promoted; and
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(iii)} To order payment of arrsars of pay and
‘allowances to him from that date,

The facts of tha case in brief are as follous,

N
€

The applicant has been holding the civilian post of
Agsistant Engineer in the Military Engineering Jervice
(Mo E. 3. ) since 1,2,1977. 0On 15,9,1989, the respondents
publi;hed a panel for promotion of Assistant Exscutive
Enginesrs and Assistaht Engineers to fhe grade of
Exescutive Engineer in M,E,S. The nams of thé applicant
did not figure in -the saéd pénel, No disciplinary
proceédings had been pending against the applicant on
ér_about 2.8,1989, when the D,P,C, haeld its mesting

to consider the suitability oF‘persons for promotion

as Executive Engineer, The applicant made a representa-

tion to the respondents on 7,5.,1990 to which he

)

received the following reply dated 15.5,1990 which
has been impugned in the pressnt procsedingsi-

"1, Refarence your note No, 22749/DRM/E?2
Plg.{(Pav) dated 07 May, 90, forwarding
application dated 07 May 50 in respasct of
MES=-B464210 Shri Dev Raj Mittal, AE,

2. The Officer's rapresentation has beesn
examined in detail, It is stated that Shri
DR Mittal was duly considered by the ORC
held in 1989 for promotion to the grade of
EE, Being involved in disciplinary
proceedings in terms of Govt. of India,OP&T
OM No, 22011/2/86=-Estt, {A) dated 12 Jzn 88,
the recommendations of the DPC in respect
of him have been kept in '"sealed cover'
pending finalisation of the disciplinary
procsedings, : .
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3. As regards the court decision cited by
him in his application, it is stated that in
absence of any Government orders stipulating
adoption of sealed cover procsdure only after
issue of charge-shset, no cognizance can be
taken by us on the officer's request,

4, Shri DR Mittal may please be informed
accordingly,”

3. It will be evident Ffom the foregoing impugned
order that a D.,P.C. had met in 1989 to consider persons
for promotion te the grade of Executive Enginesr and
that the case of theAapplicant was also considered by
the D,P.C,, but its recommendations have baen kept in
‘sealed.cover' pending'Finalisation of the disciplinary
proceedings against him,

4, No disciplinary procesdings had beeﬁ pending
against the applicant at the time of the mesting of

tﬁe D.P.C, On 23.?.1989,'the respondents had, however,
issued to him a letter asking for his esxplanation in
respect of some deéectiue construction of buildings

at Suratgarh, Ths said letter rsads as under:i-

"STAFF COURT OF INQUIRY ¢ DEFECTS IN
BUILDINGS (PROJECT MERCURY) AT

SURATGARH

Te It has basen noticed by the Staff Court
of Inguiry convened vide HQR Western Command
Convening Order No,56750/25/Q3H dt 26 Oct
87, that while performing the dutises as
. Engineer=-in=Charge from Mar 83 to June 83,
you failed to supervise sf fectively the
quality of material and workmanship under the
Project 'MERCURY' gt Suratgarh,
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2, In view of the above, plsase fud your
version/reply if any to this HQ within ten
days from the date of recsipt of this

lettsr for our further necessary action,"

S5 The charge—sheet Was iésued to him under

Rule 14 o% the t.C.S.(CCA) Rules, 1965 only on
10.1.1990, This was after the D.P.C. had considered

his case For_promotion in 1989,

6 | The appliCanf has relisd upon the judgemsnt

dated 6.12,1988 of the Chandigarh Banch of this Tribunal
in Sital Singh Vs, Union of India & Others (Regn, No,
113/3&K/88) in which the Tribunal had held that the

respondents should promote the applicant provided the

D.P.Cs duly recommended him for promotion, In that

Case also, 'ssaled cover® procedure had been resorted
to by the respondents at a time when no disciplinary
oroceeding was pending against him, The charge-sheet
Wwasy however, issued to him at 2 later point of time,
The Union of Indis had filed Special Leave Petition
No,4612/89 against the aforesaid judgemsant which was
dismissed by order dated 11,12,1989, The Supreme
Couft also made the following observationss=
“The promotion, if made pursuant to tha
direction of the Tribunal would of course be
subject to the result of the disciplinary
proceedings and Government would be sntitled,
in the light of and if justified by the

findings therein, to review the promotion,
With these obssrvations, the Special Leave

Petition is d%smissed.“
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Te The respondents havs filed counter-affidavit
in which they have admitted that the name of the

applicant was duly considered by the D.P.C7 held in

1989, As he had been involved in disciplinary proceedings,

the recommendations of the D.P.C. in resaect of the
applicant have been kept in 'sealed cover' pending
finalisation of the disciplinary proceedings.

8. We have gone through the records of the cass
carefully and have heard the learned counsel for both
the parties.’ In our obinion, the contention‘of the -
respondsnts is legally unsustainable, in view of the
recant decisions of the Supreme Court in C,0. Arumugam
& Others Vs, the State of Tamil Nadu, 1989(2) SCALE
1041 ana in the State of M. Pe Vs, Bani Singh & Another,
1990 (1) SCALE 675.

9. In Arumugam's case, the Supreme Court observed
that the cgnsideration of promotion bould be postponéd
only on reasonable grounds, The promotion ;F Dersons,
against whom charge has besn framed in the disciplinary
proceedings or charge—shéet has been filed in the
criminal case, may be deferred 'till the proceedings

are coPcluded. In the case of respondent-No,4 before
the Supreme Court, hig name was not included in the

pangl for promotion since there vere disciplinary
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proceeQings then pending against him, But when the
panel Qas preparsd and approved, thsre was no charge
framed against him, The Supfeme Court observed that
"it is, therefores; not ﬁruoer to have overlooked his
case for promation", The Supreme Court,therefare,
directed that his case be considsred for promotion

and if he was found suitable for promotion, he must be
promoted with all consequential benefits,

10, In the same vein, thes Suprame Cou;t observaed

in Bani Singh's case thatv"normally, pendency or
contemplated initiation of disciplinmary proceedings
against a candidate muét be considered to have
absolutely no impact upon, to his righ%%being considsred,

If departmental enquiry had reached the stage of framing

of charges after a prima facie case has been made out,

the normal procedure followed as mentioned by the
Tribunaly was 'Ysealed cover' procedure but if the
diseciplinary proceedings had not reached the stage of

framing the Qharge after prima facie tase-is established,

the consideration for promotion to a higher or sslaction
grade cannct be withhsld merely on the ground of pendency
of disciplinary proceedings."'

1. In the conspactus of the facts andlcircumstahces
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of the case, We allow the application and order

and direct as follousgte

(i)

(ii)

(iii)

The respondents are directed to open
the 'spaled cover' in which %he
recommendations of the D.P,C, held in

1989 for promotion to the grade of

. Exscutive Enginesr have been kept

insofar as it applied to the applicant,

In case, .he has been found fit for
promoﬁrcn as éxecutive Enginser, he
should be promoted immediately according
to the ordser of merit adjudged by the
D.P.C, and from ths date his immediate
junieor, if ény, Was promoted,
fhe applicant uoulﬁ be entitled to arrears
of pay and allowances and all conseqqential
benefits from the date“of hig promotion as
Executive Engineer as directed in (i) above,
The promotion would be subject to the result
of the disciplinary procasd;ngs and Coveme
ment would be entitled, in the light of and
if justified by the findings therein, to
review the promotion,
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(iv) The respondents shall comply with the
above directions in (i) and (ii) above
within a period of one month frem the

dats of receipt of this order,

There will be no order as to costs,
)
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(D.K. ChakTavorty - (P.K. Kartha)

Administrative Member Vice-Chairman(Judl, )




