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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
o : PRINCIPAL BENCH

NEW DELHI
R

- D.A.No, 1339/30, . Date of decision.27‘ilkﬁ%%h

Hon'ble Shri S,R. Adige, Msmber {A)

Hon'ble Smt, Lakshmi Swaminathan, Member (J)

Shri Raj Simgh,

S/e Shri Balbir 3ingh,
Ex-Headwarder,

Central Jail,

Tihar.

Residznce:

C-20, Central Jail Complex,
Tihar,
New Delhi=110 064, eee Applicant

9 (By Advocate Shri S.C. Luthra)
QETSUS:

1+ Delhi Administration :
through its Home Secrstary,
S, Shamnath Marg,
Delhi-110 054.

2. Inspector General of Prisons,
Central Jail, Tihar,
NE\J D@lhi“’110 064. soeo ReSpDndentS

(By Advocate Ms, Aunish Ahlauwat)

® 0_RD_ER

/ Hon'ble Smt, Lakshmi Swaminathan, Member (Judicial)_7
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The applicant, who was a Head Warder iﬁ the
Central Jail, Tihar, has filed this application under
Section 19 of the Administrative Tribunals AcF, 1985
challenging the order datsd 5,4.1989 removing him From
servicte, which was passed after halding departmentgl

enquiry against him under Rule 14 of the GCS {CCA) Rules,

%fi/’ 1965,
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L The relevent facts leading to the institution

of tha departmental enquiry are that cn 3.6.1986 when

the applicant was on night duty in Jail No.2, it is

alleged, that at about 10,30 P, M, during the course of

a surprise visit by Shri Rajesh Somaal, Superintendent

Central Jail, the applicant was found sitting cutside

the jail puter gatz called 'Decri Arsa' and on being

questioned as 45 how about this, he replied in a most

discaurteous manner, which is unbecoming of a Government

servant. Further, when he Was asked to producs the Night

Report Book, he behaved rudely using dervgatory language,

It was alse alleged that when the Superintsndent recorded

his report on the last page of the register produced by

the warden staff, the applicant remarked that he could

/

write even more as at best he could suspend or terminate

his services and cannot hang him., On the followirg day,

the applicant was suspended,

The articlses of chargs tagether

with the list of documents by which the charges uwsre to

be proved and the list of witnesses had besn served on

the applicant vide memo. dated 26.2.1987, The Enquiry

Ufficer had recorded the statement of five witnessses on

behalf of the prosscutinn ard
the applidéh% which are placed at Annexure A-4 and thersafter,

submlttnd his report, caoy of which is at Annexurs A- g,

Flled by the aDDllcaﬂT

\.

two witnesses on behalf of

as
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The learned counsel for the applicant, Shri 5.C.

Luthra, has impugned the penalty order dated 5.4.1989

on the following grounds, namely, -

That the provisions of Rule 17 of the
CCS {(CCA) Rulss, 1965 have not been
~complied with inaSm;Ch as the order
of the disciplinary authority cannot

be deemed to have been communicated to

the applicant bscausz he was not supplied

with the copy of the enquiry T eport,
which when subsequently supplied to him
(Aﬁnexura A-3), was incomplete as the
last pade was missing;

that in the list of witnesses given in

the statesment of articles of charge (Annex-~

ure A=3) while it is mentioned at: paraﬁ(ii)

'Statement of Driver Shri Ram' yet one

Ram Singh Driver was examined in his place,

inspite of 'the fact that ths applicant

had raised this abjection bafore Enquiry -

Jfficer, which was turpned downg
that there was no sufficient svidence by

indepzndant witnesses other than the two

personal orderligs viz., Harphool Singh,'uarder,aﬁd

Ram Singh,0river, who wers attachzad to the

‘Suyperintendent cf Jail, Shri Rajesh Somaal

and hence, there was no evidence to prove

the chargesg,
Ve
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(iv) that the Enguiry €fficer was biased

inasmuch as he has referred to the
~witness, Shri Rajesh,Saﬁaal as the

"star witnsss' in para 13 of his
report;

“(v) that since he has becn appointed by
the B,I.,G., who is his disciplinary
authgrity, the order passed by the

Insoector General (Prisons) is invalid.
4, . The respondents have denied the abovg avernments
in their reply. The learned counsel for the respondents
has  vehemently denied that the complete enguiry report
was not supplied te the apﬁlicant and that is why his
subssquent representatioﬁ dated 30.5.1989 (Annexure A=10)
was Tejected vide letter dated 4.10.1989 (Annexure A-11).
It was, argued that if the applicant had not received
the camplete enquiry report, the apﬁlicant would naot
have been able to submit his appeal in which helhgs
statad that the disciplinary authority has adopted the
findings of the .enquiry officer. 0On the other grounds
alleged by the applicant,including the evidence producsd
before the enquiry officer, they have stated that it

a2

was due tol/typographical mistake that the name of the
driver of the Suparintendent;(3éil); who was @ witness to

Driver
the incidznt, Shri Ram Singh was mentianed asf 'Shri Ram'




of t he enquiry report held under Rule 14 of the CCS (CCA)
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instead of "Ram Singh'. They have also stated that there is

no driver by the name 'Shri Ram' working in the Jail and,
therefare, the Enquiry Officer had rightly rejected the
objection raised by the applicant on éhis account. UWith
regard to the evidenze, Mrs, Avnish Ahlawat, léarned counsel

for the respendents, states that this was not a case of no

evidence and the Tribunal is not coempetent to re~appraise the

evidence hawing regard to the wellesettled princisle of law (See-

Yal_v, Parma Nanda / AIR 1989 SC 1185_7. They have also refuted

thé a;legation of bias against the Enquiryvﬂfficar and they
have stated that the enQuiry'had bgen held in accordance uwith'
the relevant rules, In the circumstances, they have prayed
that the petition may be dismissed,

5. We have carefully considered . . the plsas taken by

Shri 3.0, Luthra, learned counsel for the applicant and

‘Ms, AvnishAhlawat, leatned coilnsel for tha respondents

and the records, - i
i ‘ by Shri Lluthra
6o The important question raiseqlin this case ie uwhether

the provisions of Rule 17 of the C.C.5.{C.C.A.} Rules, 1965

have been complied with or not., This Rule provides as under $-

" Orders made by the disciplinary authority
shall be communicated to the Goverment servant
who shall alsc be supplied with a copy of the
report of the inquiry, if any, held by the dis=
ciplinary authority and a copy of its findings
on sach article of charge, or where disciplinary
authority ie not the inQuiry authority, a @ py of
the report of the inquiring authority and a
statement of the findim® . of ‘the disciplinary
authority tegether with brief rezscns for its

- disagreement , if any, with the findings of the
inguiring authority (unless they have already

- been supplied to him) and also a copy of ths
advice, if amy, given by the Comissions and, N
where the disciplinary asuthority, has not accepted
the advice of the Commission, a brief statemsnt
of the reasens for such non-acceptance.®

In this case, the applicent - has himeelf annexed a copy
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Rules gt Annexure A-9, Shri Luthra, leérﬁed counssl

for the apolicant contends tha since he~has not been
afficer's
supplied with the Full text of the enquiry/report as
required under Rule 17 of thé CCS (CCA) Ryless he was
unable to prefer a proper‘appeal against penalty ordér
dated 5.4;1989. He has drawn our attention to the
,letter addressed by the applicant tc the Inspsctor
.General of Priscns dated 12.4,1989 (Ann?xure A=7) in
;hicﬁ he has statsed that he has.not beeﬁ supplied a
copy o? the report, whih was then seﬁt subsequently
vi de. letter dated 23,5,198% (Annexure A=B8), The appli=
cant's vers;on is that he has not been supplied ths
complete copy of the report as the concluding portion
of the dpcupént is missing vhich allegation has been
,?{.5ug%;§~idenigd by the respondents, They have stated
that the full text of the enquiry report was supplied

to the applicant but h®. has annexed the same without

the last page of ths report econtaining four lines, In

" his representation dated 30,5.1989, the applicant has

demanded that not only ha is entitled tc a coﬁplete copy

"of the Epquiry Officer's report but that he is entitled

te get ' a copy of the original report as signed and

submitted by the Enquiry Officer and not a photo=stat
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copy which is not an authenticated copy.' This rep-
resentation has been rejected vide letterdated 4,10,1989
(Annexure A=11),
¥a The findings of the disciplinary authority read
as follows :-
" AND WHEREAS the enquiry officer after having heard
all witnesses and after scrutinising all records
has held that it is proved beyond a reasgnable
doubt that the charges levelled against the delin-
quent official stands proved."
Shri Luthra contends that since the last porticn of the
enquiry report had not been supplied to him, it is not
possible to say what was the conclusion of the enquiry
officer becauss’the last sentence on page 16 cof the
report is incoiplete after the words " as stated earlier
from the statement of the witnesses it has been proved.,... "
It is significant to note that the word "beyond" on this
Page has been scored of,
8, The respondents haye not filed a copy of the
enquiry officer's report, By our order dated 15.5,.1994
the respondents were directed to produce the relevant
disciplinary proceadings fiie including the complete

copy of the Enquiry Officer's Teport. Inspite of several

|
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opportunities, the respondents have failed to-produce
the relevent records of the case.

9, Having regard to the correspondencs referred

to above, particularly to the repeated requests of the

applicant toc be given the}copy of thé enquiry réport,
we are satisfieﬁ that the respondents have failed to
supply the full text of the EnQu;ry Officer's report
to the applicant thereby violating the provisions of
rule 17 of the CCS‘CCA)'Rules,19ﬁS and the prinéiples

3 of natural justice, The requirement of affording .
\
reasonable opportunity to the applicant under Anti-
cle 311(2) of the Constitution and ths CCS(CCA) Rules
has been denied to him which is, therefore, illegal

and bad in_lau.

10, In Premnath K. Sharma v, UOI & Ors. (T.A.No.

~

2/1986 decided cn 6.,11.1987 - Full Bench Judgment
(1986-1989) Bahri Brothers, Delhi P, 245) the Full

: : ' the
Bench of this Tribupal has held that even after/42nd

‘amendment of Article 311(2) of the Constitution, the

Article envisages reasonable opportunity of being

heard in respect of the charges, It was held in this

case as follows $-

\ ¥

R " Any finding of the Bisciplimary Authority
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on the basis of the Epnquiry Officer's resort

which is not Furniéhed to thecharged officer
would, therefore, be without affording a |
reasonable opportunity in this bshalf td the
charged.officer, It would offend the principles
of natural justice, It is commom knowledge

that very often the Enquiry Officer's report
largely influences the Uisciplinéry Authority.

The Rules governing disciplinary procesdings

_also give great importance to this report and

require the Disciplinary Authority to record
reasonsAFur disagreeing uitﬁ the report. Hence,
where the feport is aéuefSB to the charged
officer, it becomes all the more necessary to
furnish him a copy cf the report ahd afford him
an bpportunity to make his representation against

it before the Disciplinary Authority records its

findings and imposes the penalty.”

follouwing the decision of the Supreme Court

in Bachhittar Singh v, State of Punjab ( AIR 1963

4]
' SC 395) the Tribunal has held w... Even after o

the 42nd Amendment to Article 311(2) the enquiry

cannot be said teo conclude by the submissicn of

an enquiry report. It continues till the Discip-

linary Authority receives the entire material and
raserves it for recording his findings on charges
and imposes the penalty, if any, .Befora.thé matter
is Fihally reser vad fcr recorded such finding, any
material thaﬁ is placed on record in the shape of
the enquiry report must be given té the charged

of ficer and he must be awarded a reasonabie obporm
tunity to make his representaﬁion, This is all

the more necessary after thes amendment because nou

® 6
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unlike in the past, Article 311(2) éoes not
envisage any opoortunity tc make a represen=-
tation against the proposed punishment, No

such notics is reduirad to be issued, Hence,
before the Disciplinary authority fimally

closes the enduiry where (toc) the enquiry

is delegated te an Enquiry Ufficer, he should
affor d an opportunity to the delinGuent officer'
to make his representation after Furniéhing a
copy of the report; Failure tc do so would
amount to denying reascnable opportunity tﬁ the
chafged officer toc make his representation in
respect of chargés levelled against him, That
would offend clause (2) onAr;icla 311. Afford=
ing an opportunity to participate in the enGuiry
cannot be a substitute for the right to make rep=
resentation against the Enquiry Officer's report
uhiéh cannot be disfqgarded by the Disciplinary
Authority except for reascns to be recocrded in wri-
ting and not otheruisa. 0f course such an oppor=

tunity need not be by way of personal hearing.” -
11, In the facts and circumstances of the case," !
the nonefurnishing of the complétd enduiry'of ficer’s
fhﬁepbftﬁtd2theiapplieanﬁiwiolatasqthe;Qrderxd@tedna.a.sg
£offn@mudarzfﬁam-seﬁVicég ~Theé penalty crder is, ~therefore,
guashed and ‘
. /set aside, However, we make it clear that it is open
to the respondents to complete the disciplinary proceed-

ings in accordance with law from the stage of supplying

a complete copy of the enquiry report to the applicant



and affording him a reasonable opportunity of.hearing
as provided under the law., In vieu of this, we are
not expressing ény views on the other grounds tzken
by the apolicant in the 0.A,
12, The Tribupal vide Order dated 10,7.,1990 had
stayed the operation of the order dated 20.4.1990
(Anne*ure A=14) whereby it had been.sought to c ancel
the'allotment of the Government accommodation to the
applicant, The stay ie made absolutse till the discip=-
linary prqceedings are disposed of by the competent
authorities as directed above,
13. The O.A. is ailcued to the extent indicated
above but in the circumstances we make no order as

to costs.

2 { 9} | .
(Smt, Lakshmi SwaminsEhan) (s.R, ‘Adi eg
Member (3) Member (A




