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IN THE CENTRAL ADMINISTRATIVE TRIB UNAL
PRINCIPAL BENCH
NEW DELHI
%%

0.A.Na. 1328/90.% 132840 Date of decision.{%-(0 2.

M.P.No, 1530/90.
Hon'ble Shri S.R, Rdigé, Member (A)

Hon'bls Smt. Lakshmi Swaminathan, Member (3}

1, Shri Jai Parkash,
Head Constabls Nao, B83/E,
in Dglhi Pglice, Delhi.

2. Shri Jagbir Singh,
Constable No, 732/E,

in Delhi Police, Delhi. es Applicants
e (By Adwocats Ms. Avnish Ahlawat)
versus: 5

1, Lt.GCovernor,
Thraugh
Commissioner of Police,
Delhi,
Police Head Quarters,
I1,P, Estate,
New Dglhi,

2, Dy, Commissioner of Police,
{East District), Dalhi Police,
Throughe P.H.Q., I.P, Estate,
New DElhi ®

3. Addl, Commissisner of Police (Range),
Throughs P.H.Q., I.P, Estate,
New Oelhi.

4, Inspesctor Baluant Sinch,
~. tnquiry Officer, 0.E. Csll,
Vigi lance, :
Through P.H.Q.,
I.P, Estate,

New Delhi, _ oo Respondents
Sh.
(By Adwocate/Raj Singh) ~—__
0_R_D ER
/ [ Hon'ble Smt, Lakshmi Suaminathan, Member (Judicial}_/

The applicant No. 1, who was working as Head




-
Cbnstable and applicant No. 2, who was working as
Constable in Delhi Police are aggrieved with the
order dated 27;&.j987 (Annexure 'EY) whereby a
disciplinary.eaniry was initiated against Ehem}and
the subsequent punishment order passed by Respon-

dent No. 2 dated 24.2.1989 (Annexure 'L*) by which

.‘ their five years approved service waje forfeited

parmanently entailiing proportionate reducticn in

(.

their pay, which was upheld in the Appellats Urdar‘
passed by Respondent No. 3 dated 15.6.1989 {(Annex=-
ure ‘NT'),

2. The brief facts of ths case are that ths
applicants, while posted at P.S. Seemapuri uere

detailed for duty at G,.T, Checkpost on the night

'\ of 25/25.2.87,. They were checked by InspectorR,PR,

Tyagi, R.l., East District Lines, while on pgatrol

ing with his staff, who apotted applicant No. 1

talking to one Shri Jamuna Parshad, driver of truck

No, URE=1812 inside the check=-post and on sesirg the
police party, the Head Constable unsuccessfully tried to
pravent . ‘

L the R.I, from enterimg the check post, On ques-

tioning the driver, he disclosed that the applicant

No. 1, in connivance with applicant No. 2, had extorted

R
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Rse 40/~ from him under the threat of prosscution

as left side head-light of the truck was not work-

“ing. This amount was recovered from applimnt No,2.

It was also alleged that fs, fDO/n had also been re-
moved from the pocke£ of the driver by apﬁliant

No.Z during his search. 0On the request of Imspector
Tyagi,IShri Jagdish Singh, AEP,.Gandhi'Nagar, who

was night C.0, reéched the spot, Thé applicants yers
placed under suspension vide order dated 26,2.1987. A
departmental snquiry was ordered against fourofficialg
including t?e two applicants,by order dated 27.4,1387
and the enquiry was cosducted by Respondent No.4,

The Enquiry Officer had submitted a report of his
Findingé on 2,8.1988 holding the applicants guilty

of the charge léuelled agaiﬁst them but he exonerated
the other tuwo constables.

3. A show=cause notics Uéé'iSshéd to tke gpplicants
wherein it yas proposed to dismiss them ?rom théwposﬁ;
and also tg treat.thair sushension period as not spent
on duty;R%erfthiﬁﬁDiﬂgytheir replies, and'hearing
them, the imﬁugnad punishmaét order was imposedlforfsit~

ing five years of approved service Permanently entajle

ing proporticnate reducticn inm their pay, Their syge

‘pension period was slsg treated as not spent on duty,
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Their eppeals had been duly considered by the
Additional Commissioner of Police, which was

also rejected vide order dated 12.6.1989;

4. We have heard the learned counsel for
both the parties at 1eﬁgth, who tbokeus~through
the gwidence, bfought before the disciplinary enguiry,
5. The first ground taken by the learned
counsel for the applicants is that the order

passed by the Additional Commissioner of

Police dated 27=4-1987 under Rule 15(2) of the
Delhi Police {Punishment & Appeal) Rules, 1980
is illegal as no preliminary enquiry had been

conducted in this case,

6. The second ground is that in the joint
enquiry helcd against four persons, two persons
have been let off and only the two applicants have

been punished,

Te It has next been argued by Ms Avnish

Ahlawat, learped counsel for the applicant that

this is a dase of no evidence and the findings
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of the Enquiry Officer are perverse. The argument is

thet the whole case rests on suspicion only and there

is no direct evidence to support the version of

Inspector Tyagie Relying on Union of Indis VeS,C.

Goel ["AIR 1964 SC 364 _7 she submits that since
_ the truck driver, on whose complaint further action
o
had been taken against them, was not produced

before the Enquiry Officer it was fatal to the

| enquiry, The amount of g 40/~ was also not such

foxr the appllCdnu to have,

a ldrge amounté_ Relying on another judgment,

Ceéntral Bank of India v.P,C., Jain L AR 1969 SC 983 7,

the learned counsel contends that the findings of
the Enquiry Officer and the disciplinary authority
are perverse as it is not supported by any'legal
evidence®, and the principles of natural justice
have been ignored inasmuch as the statement of the
truck driver, taken behind the back of the persons

heen
charged, has/treated as substantive evidence, Purther)

she poinfed out that the prosecution witnesses never saw

the truck or whether the truck,in fact, had defective
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lights)neither Was the truck driverts licencesor
address verified. It is also alleged that the
Enquiry Officer acted both as prosecutor as well
as Judge inasmuch as he had cross-examined the
prosecution witnesses as wgll as the defence

witnesses. (See Abdul Wajee v.State of Karnataka

& Ors, /TSLR 1981 Vol. 26 (L) 454 7, and

Jagbir Singh VoLt .Governor, Delhi & Ors,
[71991 (16 ATC (CAT) 192 7 and in a trap case,

(S.K.Jain v,UOI & Ors) £7SLJ 1989 (4) CAT 953 J ~

it was held that mere recovery of money was not

sufficient proofl

8 On the other hand, Shri Raj Singh/learned
for the Respondents contends that this was not a

case of no evidence and the cases relied upon by
the applicant$ counsel are not relevant here,

According.te him, Inspector Tyagi had conducted:

~

the preliminary enquiry then and there and based

on hisvrep§rt, the Addl.Commissioner of Police,Range




acting unde? Rule 1l5{2) of the Delhi Police (Punishment
& Appeal) Rules, 1980 passed a valid order dated
27-4=1987 to conduct a departmental‘enquiry against
the abplicantso He further contends that thé findings

and decisions of the Enquiry Officer and Disciplinary

Authority are based on propeb evidence. The applicants

have no where denied the fact that Jamuna Prasad had given )

Bs 40/= or.ihat'Inspector Tyagi had given this amount.
9. The Disciplinary apthority had exonerat;d the.
other two constables ; but found that the expianétions
of the two applicants weré not satisfactory after
appraisal of the gvidence and even then he had taken

a lenient view and reduced the proposed punishment

irom dismiesal to forfeiture of five years service,

10, The complainant could not be produced before
the departmental enquiry despite the best efforts and,
therefore, relying on the provisions of Rule 16(iii)

of the Delhi Police (Punishment & Appeal ) Rules, 1980

_his statement had been brought on record. He also drew

our attention to the complaint given by Shri Jamuna




- truck driver and'there was no reason to doubt the corr

.u&ﬁé/
' S
Prasad whose signature at the top right hand. had been

~3eo
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attested by Inspsctor Tyagi on 26.2-1987 to which

Shri Jagdish Singh, ACP, Gandhi Nagar had also Signed,

af ter verification of his statement as being found

correct {page 200-201 of paper book).He submits that

no witness has stated that Jamuna Prasad was not

]

there at the tipe of<incident and since the statement

has been properly recorded and attested by two senior

officers, namely, the A,G.P. Gandhi Nagar, and Inspector,

Tyagi, the same can be taken into consideration under

rule 16{iii) of the Delhi Police (Punishment & Appeal)

Rules o

11, The evidence of D.W. 9, the owner of the truck,

was also referred to, wherein he had stated that the

driver, Jamuna P;aséd, had informed him about the

incident at the checkwpost, He states that applicant No.l

Shri Jai Prakash, has himself récorded the address of the

ectness

of the same, The allegationlof mala fide against Inspector

Tyagi has not been proved by the applicant. The questions

\
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asked by the Enquiry Officer to the witnesses were

clarifidatory in nature and did not amount %o him

assuming the rple of judge and prosecutor. In

any case, the ;isciplinéry authority has considered tﬁe
| /

evidence preferred before the quuiry Officer in

detail before passing the impugned order dated 24.2.1989,

In the facté and circumstances of the case, he 3

submitted that since the;e is sufficient evidence and

material on record for the competent authorities to

arrive at the decision that the applicants are guilty

of the cha;ge,‘the Tribunal ought not to reappraise

the evidenee or sit in appeal against the de-cision

of the competent authorities while exercising the power

of judicial review,

12+ He submitted that the judgment of the Supreme

Court in WOI v.H.C, Goel /TAIR 1964 SC p.364 _J has

been over-ruled in the case of Rathor /71989 (3) scc 7,

but we do not find this is correct.
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13, We have carefully consideréd the arquments of the

learned counsel for poth sides, perused the rocord and

case law.

14, The order dared 27-.4-1987 hasbbeen passed

by the A,C.P. after considering the f acts relating
to the incident at the check post on the night of
25/26-2-1987 which had been brought to his'notice.

He has -~ . given approval to hold the departmental

eénquiry against the two applicants and the other two

constables under Rule 15(2) of the Delhi Police
(Punishment & Appeal ) Rules, 1380 and we find that -
he has:duly considered:-the facts prought to his notice

by Inspector Tyagi in his report, There is o infirmity

in this order and we reject the applicantts contrary

plea,

154 Regarding the allegation of the applicants
counsel that the statement of Shri Jamuna Praéad,

Truck Driver 'is not legal evidence and there was
no other evidence on which the charge could be held to be

proved; cannot be aucepted. Even in the case of Central
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Bank of India v, P.C. Jain (Supra) relied upon by Mrs, _

Avilsh Ahlawat, the court observed that -

¥ The evidence ..., should consist of statements
made in the presence of the workman charged,
An exception was envisaged where the previous
statement could be used after giving copies of
—that statement, well in advance 1o the workman
charged, but with the further qualification

that the previous statement must be affirmed
as truthful in a general way when the witness
is actually examined in the presence of the
workman.® (emphasis added).

In the present case it is not denied that copies of the
statement of complainant have béen given to the applicants.,
9 The fact of recording the statement has been corroborated
by P.W. 7, Shri Mukesh Kumar, S.I. and Shri Jagdish Singh,
o ACP, Gandhi Nagar., The truck driver could not be procurad
inspite of best efforts made by the respondents. We are of
‘the view that the statement has been correctly brought on
record under Rule 16{iii} of the Delhi police (Punishment
and Appeal) Rules and supported by other evidence on record,
end hence it is admissible and legally valid,
16, The next question for consideration is whether this
is a case of no evidence and the conciusions arrived at by

~ the competent authority are perverse,
17. - The settled position is that where there is
some evidence, which the authority entrusted with
the duty to hold the enquiry has accepted/and which
eyicénce may reésonably support the conclu;ionithat ~

the delinquent officer is guilty of the charge, it

i
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is not the function of the court to review the
evidence and te arrive at an indepencent finding on
the evidence. The court or Tribunal will undoubtedly

interfere where the departmental authori ties. have

held the proceedings against the delinquent in

a manner inconsistent with the rules of natural R
. !

justice or in violation of the statutory rules

prescribing the mode of enquiry or where the

authorities have disabled themselves from reaching

a fair decision by some consicderation extraneocus

to the evidence and the merits of the case or by

allowing themselves to be influenced by irrelevant

' . considerations or where the conclusion on the very

® face of it is mo wholly arbitrary and capricious

that no reasoneble person could eveﬁhave arrieved

at the conclusion or on similar grounds (see State

of AP, v.S,5ree Rama Rag ) [ AIR,1963 SC p. 1723_7,

UOI v.Parma Nenda AIR (1989) SC 1185)

18 In YOI v.Upendra Singh /TATC 1994 (Vol.27) 200 _F

the Supreme Court held that judicial review is not

an appeal from a decision but a review of the manner

in which the decision was made, with a view to ensure

7

that the individual recives a fair treatment in .
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accordance with the principles of natural justice.

In another case H,B, Gandhi, Excise and Taxation

Of ficer=cum~ Assessing Authority, Karnal v.Gopinath

& Son [f1992 (Supp) (2) scc 31z _J the SuprEme.
Court heldu that in the garb §f judi;ialrreview it
will be erronecus to think that the court sits in
judgment not only on the correctness of decision

making process but also on the correc?ness of the

decision itself ,n

19, It will alsc be relevant to note the

Observations of the Supreme Court in Managing

Lirector, ECIL v.B.Karunakar /™ 1993 {(25) ATC 704 7
‘which;,ér&*.as follows:=

“ The theory of reasonable opportunity

and the principles of natural justice

have been evolved to uphold the rule

of law and tc assist the individual to

vindicate his just rights. They are not
incantations to be invoked nor rites to

be performed on all and sundry occasions.
Whether in fact prejudice has been caused

to the employee or not... has to be considered
on the facts and circumstances of each case,
Where, therefore,..... no different consequences
would have followad, it would be a perversion

of justice to permit the employee to resume
duty... It amounts to rewarding the dishonest
and the gullty and thus to stretching the
concept of justice to illogical and exasperation
limits, It amounts to an " unpatural expansion
of natural justice" which itself is antithetical
to justice,.,®

20 On perusal of the order dated 24.,2,1989

passed by the disciplinary authority, we are satisfied
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that the decision arrived at by the'authority

is based on evidence which has been carefully |
analysed and the decision to impose the reduced
penalty of forfeiture of five years approved
service is suppoftablé and is neither in any way
per&erseﬂor illegal. Both the disciplinary an&
“appellate orders are speaking orders. Having regard
to the decisions of the Supreme Court refe;red to
above, we are also satisfied that the applicants
have been affor ded sufficient opportunity to put

' no prejudice

forward their defence and/has been qgQ$quta-§hem
by seome, questicnstput in QQEE;bss gxamination by. -

nesses by way of clarificatione.
thezEnquiry-0fficer:tos the wit! In the facts and i

- circumstances of this case, we do not find that the

conduct of the departmental enquify has been vitiated
on account of vielation of the principles of npatural
justice ox eny other infirmity as alleged by the
applicants to warrant any interference by the Tribunal,
2L, The application is accordinglﬁpismiésed._ Thére

will be no order as to costs,

YA e
(Lakshmi Swaminethan) " {S'R. Adige)
Member (J) Member (A)




