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IN THE CENTRAL ADFI IN ISTR AT lUE TRIBUNAL
MEU DELHI.

C. A. No.1 524/90. Date of Decisionj 14. • 9.1 991

Ex.Const.Aftab Ahmad Applicant

Shri Shankar Raju Counsel for the applicant

Us.

Commissioner ofPolice
and Others Respondents.

Shri n.K. Sharma Counsel, for the .respondents.

CORAl^l

The Hon'ble I*lr. P.K. KARTHA, Vice Cha irman (3).

Th3 Hon'ble Mr. B.N. DHOUNDIYAL, Hember(A).

1. Whether Reporters of local papers may be
allowed to see the Judgement?

2, To be referred to the Reporter or not?^

JUDGEMENT

(of the Bench delivered by
Hon'ble Plember Shri B. N. Dhoundiyal)

This O.A. has been filed by Shri Aftab Ahmad,

former Constable in Delhi Police against his dismissal

-by the impugned orders dated 18.09,1989, issued by the

Deputy Commissioner o^Police (Traffic),• order dated
15.01.1990, issued by the Additional Commissioner of

Police ..(Security & Traffic), rejecting his appeal arid

order dated 14,05.1990, issued by the Commissioner of

Police, Delhi rejecting his revision petition.

Z The factual position is as follous:

The application joined Delhi Police as a

Constable on 1 6,09.1 982 and uas attached as a

Wireless Operator with A.C.P. Randhir Singh in 3eep

No.5493''on 09,1 0,19 87, It uas alleged that on that

day he.demanded money from the driver of a truck

No,RNB-3829, Shri nanohar Singh and when he refiB ed

to pay,, snatched his papers. A preliminary inquiry

uas conducted by Inspector Shri H.S, Gill, uho found

that the allegations uere substantiated against the
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applicant and his tuo colleagues viz. Constable Sultan

Singh and H.Ce Siri Kishan, A nemcrandum uas issued

to the applicant on 28.07,1 988 proposing to hold an

enquixy against him under Section 21 of the Delhi

Police Act, 1978„

The folloufing charge uas framed by the Inquiry

Officer Inspector Surjeet Singh:-

"I, Surjeet Singh, Inspector of DE Cell, charge
you H.S, Siri Kishan No,14/T, Const. Aftah Ahmad
No.1170/T and driver Ct,Sultan Singh Mo.1 672/T, '
that on 09.10,1987, at about 10.AO p.m. uhile
-posted in traffic, took jeep No.DDA 5493 allotted
to Sh.Randhir Singh ACP/T(then H.Q) near ITO,
stopped truck No.RNB 3829, took it's papers along-
uith *Behti' from it's driver, demanded Rs.lOO/-
from the driver for return of the papers. On his
inability to pay the said anount, took the papers,
uith you aid later returned the papers to the
driver of truck No.RNB 3829 in RND Traffic line.

Your, H,C,Siri Kishan's Ct.Aftab Ahmed's and
Ct,Sultan Singh's above mentioned acts, collectively
and individually, amount to grave misconduct,
unbecoming of a police officer and render all of you
liable for punishment u/s 21'of Delhi Police Act,1978"

3. In the list of uL tnesses accompanying the l^emorandum

dated 28.07.1 988, the names of S/Shri Flahabir Singh7

Shamlal and Randhir Singh uere mentioned. Hahabir Singh

uas the driver of Truck No.RMB 3829 from uhom the papers

uere allegedly taken by the defaulters, Shri Shamlal is

the. person to uhom the complain&nt allegedly told the

uhole story an d the defaulters returned back the documents

of the trud<. The defaulters allegedly handed back the

documents of the truck in the presence of Shri Randhir Singh

uhile S/Shri Shamlal and Randhir Singh uere produced as

prosecution uitnesses in the inquiry, Shri l^ahabir Singh

failed to turn up for the inquiry in spite of repeated

summons but his statement recorded during the preliminary

inquiry by Inspector Harpal Singh uas relied upon by the

Inquiry Officer,
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4. Ue have gone through the records oT the case and

have COnsidered- the rival contentions. The, stand of

the- respondents is that t he punishment uas awarded to

the applicant after conducting the inquiry in-accordance

uith the lau and that the appellate authority has given

reasons for the rejection of the appeal. The stand of

the applicant is that he uas not given reasonable

opportunity to defend himself in the inquiry m d that

the appellate order is a bald and non speakt'/ra order.

5, Ue are not impressed by the contentions of the

respondents. The respondents have relied upon Rule-1 5(iii)

and Rule 16(viii) of the Delhi Police (Punishment and Appeal)

Rules, 1980,

According to Rule 16(iii) of the D.P.(P&A) Rules,1980

the Enquiry Officer is anpouered, however, to bring on

record the earlier statement of any witness whose presence

cannot, in the opinion of such officers be': procured without

undue delay, inconvenience or expense, if he considers such

statement necessary,

According to Rule I6(viil) of the D. P, (P&A ) ,'^ules ,1980-

the ^nquiry officer may examine any other witness to be

called "Court Witness" whose testimony he considers necessary

for clarifying certain facts not already covered by the

evidence brought on record in the presence of the accused

officer who shallifce permitted to cross examine all such

witnessBSo

6, In our opinion, the non-examination of^Shri Flahabir

Singh who was a key witness is a fatal flaw in the enquiry

vitiating the entire proceedings, ^[-,0 applicant had relied

upon numerous judicial pronouncements in this regard and we '

have duly considered them.
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7, It has been held by the Supreme Court that the

statements made by the prosecution witnesses during the

investigation or preliminary inquiry should be supplied

to the charged officer before the regular hearing in

uhlch those witnesses are, examined, Sudi statements

should be supplied in fu 11 and not only synopsis (vide

State of Vs. Chtintemsn, AIR 1961 SC 1623; State of

Punjab Us. Bhagat Ram, AIR 1 974 SC 2335). The purpose

of; supply of these copies is to enable the charged

employee to.cross examine the official witnesses effec

tively. In the instant case, the ^inquiry Officer had

held the charge as proved against the applicant on the

basis of the statement of Shri l^lahavir Singh, the Truck

driver, recorded during the course of the preliminary

enquiry. The non-examination of l^ahavir Singh dudng the

course of departmental enquiry and reliance by the Enquiry

Officer upon the exparte statement of Hahavir Singh

recorded during the course of preliminary enquiry, have

vitiated the proceedings.

5. In r^angal Singh, Us. Commissioner of Himachal Pradesh,

1 975(1 ) SLR 500, the Deputy Suptd. of Police was an important

witness in a disciplinary inquiry held againstthe petitioner

under the CCS(CCA) Rules,1965. It was the Deputy Suptd.of

Police who submitted a report that he had found that the

Petitioner had allowed th3 passengers to board the vehicle

and travel in it without tickets being issued to them. The

High Court of Himachal Prgdesh held that the non-examination

of the Deputy Suptd. of Police vitiated the disciplinary

proceedings. Shri R.S. Pathak, C.3. as he then was, observed

as follows:

"Uhen the Deputy Superintendent of Police was not
produced in evidence and was not available for cross-
examination by the pet ioner it is apparent that the
report submitted by hi - annotbe .relied on as material
against the petitioner. /In my opinion, the General
Flanager was wholly, wrong in holding that the two
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charges stood notuithstanding the absence of the
Deputy Suptd. of Police as a ui'tness„ Consequently.
the very basis on which the shou cause notice'
against temoval uas issued stands vi tiated".

9« There are authoritative judicial pronouncennents to

the effect that in a departmental inquiry, reliance should

not be placed on the earlier statements of witnesses uithout

securing their pre^sence at the inquiry and uithout affording

an opportunity to the delinquent Gouernment serv/ant to

cross-examine them,

10. ^ In Union of India l/s. Shri T,R. Uerma, AIR 1 957 3C 882

at 885, a constitution Bench of the Supreme Court has observed

as follous:

"Stating it broadly and uithout intending it to be
exhaustive, it may be observed that rules, of natural
justice require that a party should have the opportunity
of adducing all relevant evidence on which he relies,
that the evidence of the opponent should be taken iri his
presence, and that he should be given the opportunity
of cross-examining the witnesses examined by that party,
and that no materials should be relied on against him
uithout his being given an opportunity of explaining them",

11.' In Shri i^.C, Jayaram Naidu Vs. University of Hysare

(l974 SLD 699 at 701) which related to a departmental inquiry

conducted agaihs't an employee of the University of T'lysore,

Shri l/enkataramiah J., as he then uas observed as follous:
Z-* • ' '

• "In such enquiries, it is desirable that all witnesses on
whose testimony the management relies in support of its
charge against the workman should be examined in his'
presence. Recording evidence in the presence of the
wor^kman concerned serves a very important purpose. The
witness knous that' he is giving evidence against a parti
cular individual who is present before him, therefore,
he is cautious in making his statement. Besides, when
evidenfce is recorded in the presence of the accused person
there is no room for persuading the witness to make
convenient statements, and it is always easier for an;-
accused person to cross-examine the witness if his
evidence is recorded in his presence. herefore, we would
discourage the idea of recording statements of witnesses
ex-parte and then producing the witness before the emfiloyee
concerned for cross-examination after serving him with such
previously recorded statements even though the uitnesses
concerned make a general statement on the latter occasion
that their statements already recorded correctly
represently uhat they stated. In our opinion unless there
are compelling reasons to do so the normal procedure
should be folloued and all evidence should be recorded in

the presence of the workman who stands charged with the
commission of acts constituting misconduct."
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12, There are similar observations in Om Prakash

Sharma Vs. General Planager, Haryana Roadways, 1 980(1 )

SLR 167 at 1 6B decided by the Punjab & Haryana High-

Court and in Narayana Misra Vs. State tff Orissa and

Others, 1982 (2) SLR 506, decided by the Orissa High-

Court.

13. Yet another infirmity in the proceeding is that

Appellate Authority m d the fevisional authority hsue not

passed speaking orders while disposing of the appeal

and revision filed by the applicant. 'According to

Rule 25(2) of the Delhi Police (Punishment and Appeal)

Rules, 1980 it is obligatory on the Appellate Authority
/ /

to pass a reasoned order in the appeal. The Supreme

Court has observed orders made by the Appellate

Authority must contain reasons for the conclusions

reached vide R.P. Bhatt Vs. Union of India, (AIR 19 86

3C 1040); Ramchander Vs. Union of India,(AIR 1985 SC 1173)-

lA. In the conspectus of the facts and circumstances

of the case, the application, is alloued and it is disposed

of with the following directions:-

(i) The impugnsd order dated 18.09.1989 of dismissal

of the applica nt from service passed by the

Disciplinary Authority is set aside and quashed.

The impugned orders passed by the Appellate Authority

on 15,1 ",90 and passed by the revision'authority on

14,5,90 are also set aside and clashed,

(ii) The applicant will be deemed to have continued in

service during the period from 18,9.89 and will be

entitled to all consequential benefits,

(iii) The respondents shall comply with the above directions

within a period of 3 months from the date of receipt

of this order,

15. There will' be^nq order as to. costs, ^

(B.N. DHOUNDIYAL)-^ (p.K. KflRTHfl)
• nE(1BER(A) dice: CHflIRnAN(3)


