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CoNTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BINCH
NEW DEIHT

9,A,No, 1306/%0 New D2 lhi, datad 8th Jun, %

HQU'BIE MR, S.R, ADIGE, MEMBER (A)

Shri Nagendra Singh
S?o Shrg~5hup9ndrg éingh,
24, NTH Staff Quarters,

Type *C* Kamla Nehra Nagar,

Ghaziabad (U.P,)

{(By A dvocates Shri G.D. Gupta) .., APPLICANT

VEZRSUS

1, Union of India through the

Secretary, Depti. of Supply,
_ Govt, of India, Nirman 3Bhawan,

New De 1lhi, '

2. The Director,
National Test House,
Northern Region, Kamla Nehru Nagar,
Ghaziabad, U.P,

3. The Director General,
National Test House,

11/1, Judges Court Roxd,
Alipora, Calecutta=700027.

4, Union Fublic Sexvice Commission,

Dholpyr House, Shahjahan Road,
New Delhi,

(By Advocate: Shri B, Lall) ¢,esec.. RESPONDENTS

JUDGMENT

BY HN'BIE MR, S.,R. ADIGE, MEMBER (A)

In this application, Shri Nagendra Singh

" has impugned the order dt. 27.1,39 (Annexure-Pl)

transferring him to Madras on promotion and the
order 27,12.39 {(Annexure=P3) cancelling the
promotion order conseguent to his~failing to join
dutias 2@t Madras.

2. %he applicant's case is that he was
appointed as Scientific Asstt. on 17.1.85 and was
posted at Bombay. After serving there for three
yearé9 he waé tranSfErréd to Ghaziabad wh2re he
joined dutiss on 16.3.88, Wneén he joined at

Ghaziabad, one Shri Narender Kumar was working as

- - » 1"‘
Scisntific Assbt. at Ghaziabad who was also

‘posted on 17.1.85.° Aithough Shri Narender Kumar

first instance,

had been posted & pMadras in the
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but within two weeks from the date of his

appointm=nt he managed to secure his transfer

at Ghaziabad., Thus the applicant 2s well as

said Shri Narender Kumar were working as
Scientific Asstis. at Ghaziabad and Shri Napender
Kumar had admittedly longer stay since Feb,1985.
The next higher post was Scisntific Officer for
which three years regular service as Scientific
Asstt. was required for = eligibility, and tke
criteria for promotion wa=-s seniority subject to
rejection of unfit. In the consolidated
seniority list Shri Nareﬁder Kumar wa=-s placsd

at 31, No.3 while the applicant was at S1. No.4.

'Earlier in Jenuary 1989 four vacancies of

Scientific Officer aros2; on® ot Calcutta, two

at Madras and one at Ghaziabad. ©On 27.1.89 the

impugned order was issued promoting the applicant

to the post of Scisntific Officer and transferring

him to Madra-s. The applicant allages that

. Shri Narender Kumar had been recommended for

promotion but he was wilfully allowed to

continue at Ghaziabad. wWhile the applicant
was transferred to Madras, The applicant

alieges that his posting to Madras was arbitrary
and discriminatory, and filed a representation in
February 1989 alleging that this Transfer was in
contravention of transfer policy laid down,

Apart from the fact tha t Shri Narender Kumar,
who had longer stay at Ghaziabad, was allowed to

remain there} While the applicant himse 1f was

" transferred to Madras. He alleges that without

giving any reply to his representation by another
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communication dt. 27.12.89 which has also
been impugned, the respondents arbitrarily,
whimsically, capriciously cancelled the

# . >
said promotion order, aiel made Ain e/y:dﬁ S

7 I{IA/M /Mmgh';\g cf;:l/ 7"/.% //w»\ /ﬁf /7.7.89%
3, The Respondents in their reply
contested the 0,A, and state that the transfer
of "the ‘Govi. employee is an incident ¢ service
in which the public interest is of utmost
concern. They state that Shri Narende€r Kumar
was offered the post of Scientific Asstt, in
Madras initially but prior to joining there

he requested the authorities to post him.ab

Ghazisbad which was allowed, but as he did not
receive the latter due to postal delay he joined
at Madras, subsequently he was transferred to
Ghaziabad where he is working since Eebruazy, 1985,
The respondents dehy that there is any transfer
policy’ a8 such, and ‘contend that the applicantis
posting to Madras was not at all malafide,
arbitrary or discriminatory. fhey state that
Shri Narender Kumar was retained at Ghaziabad
only after the authorities were convinced that
his posting at Ghaziabad was inothe overall
interest of RPT,Laboratory, Shri Narendra

Kumar was associated with the setﬁing up of

RPT , Laboratory in NTH(NR) and had also
undergone training of a more specialised

nature on the work with which he was associated
in the RPT Laboratory and there being no

octher Officer in the RPT Laboratorygtheyexperiance
of Shri Narendra Kumar was considered to be

an asset in the smooth functioning of the

laboratory, p
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4; In his rejoinder, the appllcant has
broadly reiterated the contents of the O,A,
5. I have heard Shri G.D.Gupta for the

applicant‘and Shri B,Lall for the respondents.

6, In UOI Vs, H.N,Kirtenia ~JT 1989(3) S

" 13L, it hes been held that the'transfer-in public

interest should not be interferred with unless

there asre strong and pressing grounds rendering the
transfer order illegal on the ground of violation

of statutory rules or on the ground of malafiqes;
Manifestly, it is not the applicant's case that

there is any violation of statutcry rules, It remains
to be determined whether the transfer has been made

on the ground of malafidey! Shri Gupta has contended
that malafide amounts to malice in law, and as

fhe fransfer according to him, is arbitrary and
discriminatory in character, this itself amounts

to malice in law and is ﬁhe'ziéfo‘re'?marl(afide?

o I an not pursuaded to accept this

argumenﬁ . It is well settled that grounds of malafidies
can succeen only when they are specifically pleaded,and
are grounded on a sound basis of fact. Malafidies

have not been Sp901flcally stated against any officer
who waslinStrumental in\transferrlng the applicent

frcm Ghazidbad to Mad:as:% and no firm basis of

fact has been est‘ébl"iéhédé?xpport any Such allegaticg }
either, Merely because the applicant, who was ‘ 1
admittedly junior to Shri Narender Kum ar, was ‘
transferred to Madras while Shri Narender‘Kummar
himse 1f was retained there, is wholly insufficient
to form any basis for the charge of malafide,

The respondents have stated that Shri Narender Kumar
was retained in Ghaziabad because he had been

associated with the setting up of RPT Laboratory
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in NTH( NR) and had also undergon2 training of more
Specialiséd nature on the ground with which he
was associated with RPT, Laborataryﬁ'This fact has

not been specifically denisd by the applicant,

~Furthermore, it appears that the applicant himself

in his representations sent from time to time had
pleaded for extension of time to join at Madras and
at the same time oppears to have been.dragging his

feet to jbin there Thus , he appears to have been

.blowing hot and cold in the same breath,! The

respondents had given the applicant repeated

“opportunities to proceed to Madras on promotion,

but when the applicant failed to abide by the

respondents® directions, they in accordance with the

 DPAR's O.M, dated 1034.89 {Annexure-R IX) cancelled

his promofion at Madras and by the impugned order

dated- 27.12,89 informed him that he would not be

considered for promotion for a period of on2 year

from 177,89, It cannot be said that the respondents

by this order acted capriciously, or asrbitrarily or

malafidely or in violation of Articles 14 and 16 of
the Constitution,’

8. Before concluding, I would briefly advert
to soﬁe of the rulings relisd upon by applicantis
counsel Shri G;D:GupZé?zfirst ruling is K.K;Jindal
Vs} General Manager, Northern Railway= ATR 1986 CAT
304; Frém this_;uling,Shri,Ggpta has sought to
argue that if éggijuniorﬁ wézé refained, while a
senior that is a person with longer durétiqn

has been transferred, it is violative of Articles

14 and 16 of the Constifutionﬁ No such general

maxim can be read into the body of that judgmenty
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and 'evrep"if, it is Ze 1d that nommally a person with
ionger duration at[\statior:n should be transferred first,
am administrative exigenclgmay well necessitate
'departure from that principle ;which in no circumstance
can be sald a violative of Articles 14 and 16 of the |
Constitution, In the ‘presén‘t case, ‘as stated above,
Shri Nagendra Singa's presehce was stated to be
required in Ghaziabad in the administrative inte.fest
as he was associated with Athe RPT, Laboratory in NTH
(NR), /which fact has not been deniad by the applicant -
in his rejoinderviand t_‘nis can very well be CdnSt‘ifUéd
to be sufficient reason to warran"t a departure
from any prinCiple‘ requiring a person with longer
duration at?\s({':ation; wou 1d move firS‘t’fg_

“ .
9.« Th Sacond rullng c11:ed by Shri Gupta 1s _

H,5.Ajamani Vs, State of M.Po & others - 1989(9)

ATC 122, wherein it has been held that in the '
absence of staﬁuf@i“y rules, Gov"c;;“‘%,instructionsl
regarding transfexn é‘@s’éé binding, and hence the petition
impugning the transfer was entertained,’ Govt,
Instructions provide threﬁ years as normal tenure

atfstation wh@rf-‘fm the petitioner was transfprxed

4 ’
five tim es wrtn.m four years andi\lmpugn@d the fifth

‘transfer@ Theremi,s nothmg on record to justify

/fu
four of the ?ald transfers and henr‘el\z:npugned
shed

t*‘ansfezzx hat ruling has no relevance to the facts

of the present-Case~ firstly because in the

present case, Uut.casfer of the spplicant to Madras
was on promotion and sscondly the applicant was

certainly not uransferred with the perlodloca_typzo%,{’//u

4ence that ruling also does not. help the applicant.

(v
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10, The third ruling, cited by Shri Gupta is

1972 SIR 795 State of Mysore . R.R.Kulkarni & others ;
Zn support of this contention, legal malafidies
vitiate an administrative order, As discussed above,
no malafides are discernable in the impugned order ,‘w.cl
Under the circumstances, this ruling also does not

help the applicantil

11, The applicent, it appears, has since been
promoted, and now seeks his promotion fram a _
retrospective date, However, as no good grounds have
heen made out to hold that the applicent's transfer

to Madras was malafide, I am not inclined to interfere
. a ]
in this matterxy

® 123 The o;A,; fails and is dismissed, No costs,

MEMBER (A

+{ : Jug/




