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Hon'ble Shri S.A. Adige, Member (A)

Hon'ble Mrs. Lakshmi Swaminathan, Member (J)

:Sh" SoK. Sharfﬂa, )
5/0 Shri M.L. Sharma,
Orugs Inspector,

Drug Controller Office,
pelhi Administration,

- 15 Shamnath Marg,
) NEU UElhl-110 0540 sow AppliCaﬂt

(By Advccate; Shri G.S. Lobafe)
Vs.

1. Lt. Governor aof Delhi.
Raj MNiwas, Delhi.

9, Delhi administration, Delhi
through its secretary/Chief Secretary
5 Sham Nath Marg,
[)Elhlo ’

3. Secretary Medical (Health),
5 Sham Nath Marg,
Dalhia

4, Drug Controller,
Delhi administretion,
18 Sham Nath [Marg,
Delhie

5., Union cf India, '
through its Secretary (Home),
Govt. of India, New Delhi. .ve Respondents

(By Advocate: Smt. Avnish ahlawat)
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Hon'ble Shri S.R. Adige, Member (A)

//‘"‘/ 6"}["1. m.' /;‘V" ('ﬂu/tlc'dl/ ’7d—£
in this appliCatiOFy Shri-S.K. Sharma, Drug
\

Inspector {(Ayurvedic), Office of the Drug Centraller,
Delhi Administration has sought for a direction to

be included in the zone of consideration for promotion

as Assistant Drug Controller. He has also prayed that

his seniority be counted from the date of ad.hmc appoint=

ment wegef. 25.5.1973 as Orug Inspector and not from



2,

the date of communication cf reqularization cf service
by Union HPublic. Service Commission i.e. 24.5.1975. A further
prayer is béing made that a common seniority iist of all
Orug Inspectors be prepared cn the basis of length of

service as Drug. Inspector and the applicant's name be

placed in that list just after Shri P.P. Sharma.

Admittedly the applicant was zappointed as Drug IﬂSDECtDF(Nﬁrwﬁk

on ad hoc basis vide order dated 25,5,1973 (Annexure 'C').
Thé said order made it clear that the appointment vas

on purely temporary and on emergent basis for a pericd of
six months w.eg.f. the date the applicant took charge of
the post~or till the post was filled up on regular basis,
unicﬁever was earllier, and the appointment would not confer
upon him any right to claim regular appointment or
seniority on this ar any other eguivalent poste The
applicant's services against this post were extended

from time bto time and upon the recommendatién of the Union
Public Service Commission, the applicant was appointed

to the~post of prug Inspector{Ayurvedic), on regular
basis vide order dated 26.,8.1975 (Annexuw 'D'. The

sald order made it clear that the post pf Drug Inspector
(Ayﬁruedig was temporary, but was likely tc cocntinue, and

in the event qFIits becoming permanent, the applicant's
claim fcr appointment that too in substantative capacity
would be considersd in accordance with the rules in force.
The period of propation was stated.to be two years, and
the appointment was terminable by a month's notice given by
eithef side, The applicant's contention is that he was
regularised against this post, while the respondentscontend

that this was a fresh appointment., At any rate applicant

is continuing against that post since May 1973, His case



is that he has not been considered for promotion to the
next higher post of Assistant Drug Controller, in spite of
several representations to that effect, as a result of

which he is stagnating since 1973.

3. Ve have heard %hri Lobana for the appiicant and
Mrs. ﬂﬁlamat‘for the respondents, ‘

4, IA so far as th first prayer is concerned viz.
considering the applicant for promotion as Assistant

Drugltontrcller, the relevant recruitment rules, a copy

of uhich is plsced on record, indicate that post of Assistant

'Drug Controller{Scale Rs. 1100-1600 pre-revised)} are

selection posts, uhich are to be filled by promotion from
amongst Orug Inspecters with B8 years regular service

in the grade. A Drug Inspector is defined under

Saction 21 Drugs and Cosmetics Act.as a person appointed
by/thé Central Government or by a State Government by
nofification in the Official Gazetta,)ﬁglsess the prescribed
Qualification. It is further provided in the Section

bthat the person appointed as Inspector may be assigned

to such areas as may be determined by the Central Government
or by State Government, and pousrs which may be exercised

by him and the duties which may be performed by him as

well as the Drugs or classes of drugs or cogmetics or
classes of cosmetics) in relation to which and the conditions,
limitation or restrictions subject to which, such POWELS

and duties may be exercised or performed shall be such

as ma§ be prescribed. It is further laid doun thgt ne
person who has any financial intérest in the import,

manufacture or sale of drugs or cosmetics) shall be

"appointed. to be an Inspector under this Section.

5,  'The qualifications prescribed for Drug Inspector

are laid deown in Rule 49 Drugs and Cosmetics Rules 1945,



and are extiremely elaborate . A person who is appointed
as Inspector under the Act shall be a perscn who has a
degree in Pharmacy or Pharmaceutical Chemistry or a post-
oraduate degree in Chemistry with pharmaceutics as a
special subject or holds the pharmaceutical Chemists
diploma granted'by the Pharmaceutical Society of CGreat
Eritain;lor a graduate in medicine or science of a university
recognised for this purpose by the appointing authority
ana has  had atvleast one year's post-graduate training in
a laborateory under a Covernment Analyst appointed under
the.act or a Chemical Examiner,'or a fellouw of the Royal
Institute of Chemistry of Great Britain (Branch £) or

the head of an'institutibn specially approved for the
purpose by the appointing autherity. Various provisc
have also been laid down, restrictiﬁg appeintment as Drug
Inspector only to those whc meet the stringent reqguirement

of the office,

@f ) On the other hand there is an entirely separate
chapter, numbered chapter 4 A containing provisions relating
to Ayurvedic, Siddha and Unani Orugs, which was inserted .
in the Drugs and Cosmetics Act, 19&5/z%t 13 of 1964, In
this chapter, Section 33 G relatin? to Inspectors states
that the Gentral Government or a State Government may

by notification in the official gazette appointg such
persons as it thinks £it having the prescribed qualifications
to be inspectors for such areas as may bs assigned to them
by the Gentral Government or the State Goverment as thr
case may be. In other words the appointment of Drug/
Inspectors for Ayurvedic, Siddha and Unani drugs fales «n
a  Chapter separate and distinct from other drués and

cosmetics. The prescribed gualifications for Drug
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Inspectors (Ayurvedic and Unani) are prescribed under
Rule 167 of the Drﬁgs ard Cosmetics Rules, 1945 which
rescribe thag a person who is appointed as
Inspector under Section 33 € shall be on2 who has the
qualification laid down under Rule 49 and shall have
undergon2 practical training in the manufacture of
Ayurvedic(including Siddha or Unani; drug as the

case may be; or has a degres in Ayurvedic, Siddha

or Unani system or a degree in Ayurvedic pharmacy

as the case may be conferred by a university or a
State Govermment or a Statutory Faculty Council

or Beard of Indian System medicines recognisad
by the Central Government or the Stateé Government
for this purpose; or has a diplema in Ayurvedic,
Siddha and Unani syst@m as the case may be granted

by a State Government or an institution recognised by

the Centrel Government or a Sfate Govermnment for

this purpose, _ N

7. in regard to the first prayer, namely including
the applicant within the zone of consideration for
promotion as Assistant Drug Controller, Shri Lobana

has argued that the Recruitment Rules for filling up
the post of Asstt. Drug Controller state that the

Drug Inspectors with eight years experience are

~eligible to be considered, and as no distinction is

made between Drug Inspsctors on the allopathic side and

those on Ayurvedic /Unani side, and as the applicant

Lhan 8years
has much more/experlence, he cannot be sxcluded from

consideration for promotion., In this connection, we

note that by Delhi Administration's order dated 26,10,71,

two posts of Drug Inspectors were redesignated as
Drug Inspsctor (Ayurvedic/Unani system of Msdicines ),
and the applicant was appointed against one »f those

posts, first on adhoc basis w,e,f, 25,5,73 and later
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on regular basis through UPSC on 25.8,75. The |

adhoc appointment order as well as the regular
appointment order explicitly state that the
applicant was appointed as Drug Inspector (Ayurvedic}
and not simply as Drug Inspectors In other words,

the agpplicant was appointed to the specialised post
of Dirug Inspector ( Ayurvedic ) ; -and. _

under the circumstances,'Shri Lobana's contention
that the applicant having been appointed to the
general post of Drug Inspector has to be treated

on all fours with the other Drug Inspectoxrs for
consideration for promotion as Asstt., Drug
Constroller, lacks merit. | ’

from another ang lené,,‘
e mav(]o ok at 115 1>suCé_All promotions

Jl*lmatQIVIane to Servemust
fhe public interest and/bear some nexus with the

object sought to be achiev d. The incumbent on

the promotion post of Asstts Dirug Controller supervises
the work of Drug Inspectors under him, and from

the materials on record it appears that there are 29
post; of Drug Inspectors; one posf of Drug Inspector
(Ayurvedic ), one post ©f Drug Inspector( Unani) and
four posts £ Asstt. Drug Controller at present
in Delhi Administration. In Other words, each Asstt,
Drug Gontrolier supsrvises the work of 4/5 Drug
Inspzctors under him, besides functioning as a
iincemsing Authority for issue of licenses to sell
allopathlc drugs and homeopathic m9d101n@s, and

is also r@qu1red to be a member of the panel for
inspection for grant of license for manufacture

of allopathic medicines, blood banks, homespathic

and £5r approved laboratories, These are activities
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which vitally affect the health and well being

of the entire population and,therefore, the posts

of Drug Inspectors and Asstt, Brug Controllers

are extremely sensitive and have o be manned

by persons fully equipped through academic qualification
and training, to men them, particularly having

regard to the increasing sophistication of drug
formulationsind the pharmaceytical industry. A Drug

Tnspector

é {Ayurvedic ) like the applicant is a specialist

in his own subject of Ayurveda; and has come through
his own channel of appointment which is distinct and
separate from the channel of Drug Inspectors and
is,therefore, not likely to be equipped sithar by
qualifcation or by training to supervise effectively
their sp2cialisad duties or discharge effectively
the functions of the Licensing Authority for the
manuf acture or sgle of allopathic drugs, homeooathic
meaicines, inspection of approved laboratories ete,
Under tha circumstances, if the respondents held that
the spplicant, by virtue of the fact that he
otcupies the specialised post of Drug Inspector
(Ayurveaic), could not be considered for promotion
as ADC, it cannot be said that they acted arbitrarily
or illegally, or discriminated against him, or acted
in violation of Articles 14 and 16 of the Constitution,
Shri Lobana has éought to seek support from certain
rulings including the decision in General Manager,SC,
Rly, Vs, AVRGiddhanti- reported in AIR 1974 SC 1755,
but thaf judgment was delivered in the facts and

Cricumstances of that particular case and does

not
aPply to the facts of the present casa?
~ \ .
c. In so far as the second rayer is corcernad, v
4 n2d, viz,

treating ais seqiority as Drug Inspector with ?ffect
e

w

T

4
(g}
c*
Q h
=

from the date of his adhoc appointment as Drug in
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on 25,5.,73, it is now eell settled that such adhoe
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period of zppointment can he counted towards seniority
only if, either the adhpc appointment was made
strictly in accordance with the rules, or in the
event that the adhoc appointment was made de hor
the rules, the period of such adhoc appointment

is of 15-20 years duration, In the present case,
neither situation obtains, The achoc apprintment
waé made as a pure ly temporary and stop=gap
m2asure, which was not in accordance wifh th2 rules
{(b2cause no rec:uiﬁmént rules were in existence

at that point of time) and it was specifically
stated that the sdhoc appointments would be fop

siz months at a time and would not confer any

right to claim any regular appointment or seniority
on this or‘any other equivalent post, The period
of ath oc appointment is also barely two ¥2 ars

three months and nowhere near the 15.20 ye ars
prescribed., Shri Lobana has contended that the
recruitment procedure followed st *the time of the
applicant!'s adhoc.appbintment wWas anless rigoroys

that followed by the UPSC a3t ths time of his regular
appointment and a very high powered conmittee presided
over by the Chief Secretary, Delhi Administrabtion
interviewed the applicant 2t the time of his adhoce
appointment, Be that as it may, in visw of the legal
position referred to above, the adhoc weriod camot

o2 counted towards the applicantts séniority, In this

[{a]

. !
Coonzction, the legal position has b2en explained in
detail and set at rest in the case I.K.Sukhija g
another Vs, UOI & others {2.AN0,727/87) decided on

13/14.9.93 which has discussed all the important rulings
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cited by Shri Lobang. Under the circumstances,
therefore, the second prayer viz., for cCounting of

seniority with effect from 25.5,73 also falls,

10, The third prayur viz. for placement of

the'applicant in a conmon seniority list of Drug

Inspectors, also cannol be acced led to, bhecause

the post of Dirug Inspector (Ayurvedic) held by

the applicent is .a specialissd post in the

Ayurvedic &iséipline, which has its own qualification
cru

itment, which is distinct and

separate from that of the other Drug Inspectors,

nd ourse lves

[N

1L, Under the circumstances, we T
unable to grant ths reliefs praysd for by the
applicant, However, hbefore parting with the case

we note that the applicant, who has been working
as Drug Inspector {(Ayurvadic) since 1973 n adhoe

basis and siace 1875 on regular

Pte
e
[¢8}
on
3
o
o

received a single promotion in the course of his

-carzer, Unless the number of gosts of Drug

Inspector (Ayurvedic) increases, the respondents may
cfind it difficult to justify‘the creation 2f a

post of Asstt, Drug Controller (Ayurvedic),
redesignate any of the existing posts of ADG as
ADC{Ayurvedic), This would meaﬂ that the aspplicant
would continue to function on his existi ing Dost

without any reasonable prospect of ‘promotion, in

Loi
fqture,'which would naturally affect his morale,
otivational level and performance adverse ely, and
would not also be in the public interest. It is to

svercome contingencies such as this that the
Department of Eérsonnei had issued O,M.No, lO{l)/s
I11/88 datedl3.9.91, so that a persen may not relive

+1 Ln® same grade in which he has been recruited after

“
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reaching the maximum in his recruitment grade. This
bircuiar was issued in the background of various
court rullngs, some of which have been relied upon
by Shr1 Lobana to grant the applicant in situ

promotion, to overcome the acute stagnation.

12, Thus, while finding ourselves unable to grant
the reliefs prayed for by the applicant, in the light

of what has been stated above, we direct the respondents

- to consider the applicant'!s case in the background of

.M, dated 13,9, 91 (Supra) and grant him all the
AL Tv him
re liefs adm1551blehunder that O,M.from due date

$
together with all consequential benefits flowing
therefrom,within three months from the date of receipt of

acopy of this judgment, No costs,

MPF ;uv*”'/(éc:’/,_
. //y\ /L P
{ LAKSHMI SWAMINATHAN ) {S.R, AD: uE/)
MEMBER (J ) MEMBER (A)
/fug/




