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Central Administrative Tribunal
Principal pench: Neu Delhi

O.fl. No. 1284/90
FIA 3G55/95
MA 3056/94

Hon'ble Shri S.fi. Adigep Member (a)

Han'bis nrs» Lakshni suaminathan, PlembEr (j)

:Sh, S.K, Sharfna,
S/o Shri I'l.L. Sharma,
Drugs Inspector,
Drug Controller Off ice,
Delhi AdministratioOj
15 Shamnat h f'larg,
New Delhi-110 034. ••• Applicant

(By Advocate; Shri G.S. Lobane)

Vs.

1. Lt. Governor of Delhi,
Raj E^iiwas, Delhi.

2, Delhi Administration, Delhi
through its 5<-cretary/Chief Secretary
S Sham Nath Fiarg,
Delhi.

2. Secretary fledical (Health),
5 Sham Nath Tlarg,
Oelhi.

4, Drug Controller,
Delhi Administration,
15 Sham Nath Marg,
Delhj.«

5. Union cf India,
thrcuqh its Secretary (Home),
Gout."of India, Nbu Delhi. ... Respondents

(By Advocate; Smt. Avnish Ahlauat)

0 R D E R

Hon* ble Shri S.R. Adiqes flembsr (A)

/•/^/ C)M fh.' I'm (r>yA(c(<e/ ''y.ii:

In this application/ ShriS.K. Sharma, Drug
K

Inspector (Ayurvedic), Office of the Drug Controller,

Delhi Administration has sought for a direct ion to

be included in the zone of consideration for promotion

as Assistant Drug Controller. He has also prayed that

his seniority be counted from the date of ad hoc appoint*

ment uj.e.f. 25.5. 1973 as- Drug Inspector and not from
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the date of commjnication of regularization of service

by Union f-^ublic. Service Commission i.e. 24,5,1975. A further

px-ayer is being made that a common seniority list of all

•rug Inspectors be prepared cn tho basis of length of

service as Drug,Inspector and the applicant's name be

placed in that list just after Shri P.P. Sharma,

2® Admittedly the applicant was appointed as Drug Inspect or (Ayjirv'edic

on ad hoc basis uide order dated 25,5.1973 (Annexure 'C'),

The said order made it clear that the appointment was

on purely temporary and on emergent basis for a period of

six months u.e.f. the date the applicant took charge of

the post or till the post uas filled up on regular basis,

uriicheuer uas earlier, and the appointment uould not confer

upon him any right to claim regular appointment or

seniority cn this or any other equiv/alent post. The

applicant's services against this post uere extended

from time to time and upon the recommendation of the Union

Public Service Commissionj the applicant was appointed

- to the post of Drug Inspactor(AyurvBdic), on regular

basis vide order dated 26.8.1975 (Annexure 'D'. The

said order made it clear that the post :or Drug Inspector

(Ayurvedic^ was temporary, but uas likely tc continuej and

in the event of its becoming permanent, the applicant's

claim for appointment that too in substantative capacity

uould be considered in accordance uith the rules in force.

The period of iprobation stated to be tuo years, anti

the appointment uas terminable by a month's notice given by

either side. The applicant's contention is that he uas

regularised against this post, uhils the respondentscontend

k-
I that this was a fresh appointment. At any rate applicant

is continuing against that post since May 1973. His case



is that he has not been considered for promotion to the

next higher post of Assistant Drug Controller, in spite of

several representations to that effect, as a result of

uhich he is stagnating since 1973.

3, Ue hav/6 heard Shri Lobana for the applicant and

Mrs. Ahlauat for the respondents,

4, In so far as the first prayer is concerned wiz.

considering the applicant for promotion as Assistant

Drug Controller, the relevant recruitment rules, a copy

of uh ich is placed on record, indicate that post of Assistant

Drug GontroIler(Scale Rs. 1100-1600 pre-revised) are

selection posts, ur.ich are to be filled by prorootion from

amongst Drug Inspectors with 8 years regular service

in the grade, A Drug Inspector is defined under

Section 21 Drugs and Cosmetics Act as a person appointed
I

by the Central Gouernment or by a State Government by
who

notification in the Official Gazettej/possess the prescribed

Ouslification. It is further provided in the Section
b

ibhat the person appointed as Inspector may be assigned

to such areas as m'ay be determined by the Central Government

or by state Government, and pouers which may be exercised

by him and the duties url ch may be performed by him as

well as the Drugs or classes of drugs or cosmetics or

classes of cosmetics) in relation to which and the conditions,

limitation or restrictions subject to which, such powers

and duties may be exercised or performed shall be such

as may be prescribed, it is further laid down that no

person who has any financial interest in the import,

manufacture or sale of drugs or cosmetics) shall be

'appointed to be an Inspector under this Section,

. 'The qualifications prescribed for Drug Inspector

are laid down in Rule 49 Drugs and Cosmetics Rules 1945,
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and are extremely elaborate .• A person who is appointed

as Inspector under the Act shall be a person uho has a

degree in Pharmacy or Pharmaceutical Chemistry or a post-

qraduate degree in Chemistry t-'ith pharmaceutics as a

special subject or holds the pharmaceutical Chemists

diploma granted by the Pharmaceutical Society of Grest

Britain; or a graduate in medicine or scienbe of a university

recognised for this purpose by the appointing authority

anci has had at least' one year's post-graduate training in

a laboratory under a Government Analyst appointed under

the set or a Chemical Examiner,'or a fslloiii of the F^oyal

Institute of Chemistry of Great Britain (Branch E) or

the head of an institution specisilly approved for the

purpose by the appointing authority. Uarious proviso

have also teen laid doun, restricting appointment as Drug

Inspector only to those uho meet the stringent requirement

of the office,

§i On the other hand there is an entirely separate

chapter, numbered chapter 4 A containing provisions r&latino

to Ayurvsdic, Siddha and Unani Drugs, which uas inserted
by

in the Drugs and Cosmetics Act, 1945/Act 13 of 1964» In

this chapter, Section 33 G relatint, to inspectors states

that the Central Government or a State Government may

by notification in the official gazette appoints such

persons as it thinks fit having the prescribed qualifications

to be inspectors for such areas as may bs assigned to them

by the Central Government or the State Goverment as thr

case may be» In other uords the appointment of Drug

Inspectors for Ayurvedic, Siddha and Unani drugs falis A.n

a Chapter separate and distinct from other drugs and

cosmetics. The prescribed, qualifications for Drug
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Inspectors (Ayurvedic and Unani) are prescribed under

Rula 167 ox the Drugs and Cosmetics Rales, 1945 which

prescribe thi-ta person vvho is appointed as

Inspector under Section 33 C shall be one who has the

qualification laid doi/jn under Rule 49 and shall have

undergone practical training in the manufacture of

Ayurvedic (inc luding Siddha or Unani) drug as the

case may he; or has a degree in Ayurvedic, Siddha

or Unani system or a degree in Ayurvedic pharmacy

as the case may be conferred by a university or a

State Government or a Statutory Faculty Council

or Board of Indian System medicines recognised

by the Central Government or the Stat^i Government

for this purpose; or has a diploma in Ayurvedic,

Siddha and Unani system as the case may be granted

by a State Government or an institution recognised by

the Central Government or a State Government for

this purpose e

7. In regard to tha first prayer, namely including

the applicant vvit?iin the zone of consideration for

prcmotion as Assistant Drug Controller, Shri Lobana

has argued that the Recruitment Rules for filling up

the post of Asstt. Drug Controller state that the

Drug Inspectors, with eight years experience are

eligible to be considered, and as no distinction is

made between Drug Inspectors on the allopathic side and

those on Ayurvedic /Unani sid®, and as the applicant
. , /than Syears ,has much more/experience, he cannot be excluded from

consideration for promotion. In this connection,

note that by Delhi Administration's order dated 26»10,7i,

two posts of Drug Inspectors vjere rede signat ed as

Drug Inspector (Ayurvsdic/Unani system of ?4edicines ),

and the applicant was appointed against one of those

posts, first on adhoc basis 25.5.73 and later



on i^gular basis through LiiPSG on 25.8.75, The

ad hoc appointment order as \A^il as the regular

appointment order explicitly state that the

applicant .was appointed as Drug Inspector (Ayurvedic )

and not simply as Drug InspectorIn other words,

the applicant was appointed to the specialised post

of Drug Inspector ( 'Ayurvedic )'.i- '.and,

under the circumstances, Shri Lobana *3 contention

that the applicant having been appointed to the

general post of Drug Inspector ,has to be treated

on all fours with the other Drug Inspectors for

consideration for promotion as Asstt. Drug

Con stroller, lacks merit#

from another angleai;^.,
8. v/e may look at this issue/ All promotions
^ultimate ly h-ave to s^rvBmust

^he public interest and,^ear some nexus with the

object sought to. be achieved. The incumbent on

the promotion post of Asstt«,' Drug Controller supervises

the work of Drug Inspectors under him, and from

the materials on record it appears that there are 22

posts of Drug Inspectors; one post of Drug Inspector

(Ayurvedic ), one post of Drug Inspector( iJnoni) and

four posts of Ass tt. Drug Controller at present

in Delhi Administration, In other woixis, each Asstt.
/

Drug Controller supervises the v/ork of 4/5 Drug

Inspectors under him, besides functioning as a

Linces^sing Authority for issue of licenses to sell

allopathic drugs and homeopathic medicines, and

is also required to be a member of the panel for

inspection for grant of license for manufacture

of allopathic medicines, blood banks, homeopathic

and for approved laboratories. These are activities
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which vitally affect the health and being

of the entire population and,therefore, the posts

of Drug Inspectors and Asstt, Drug Controllers

are extremely sensitive and have to be manned

by persons fully equipped through academic qualification

and training, to man thenij particularly having

regard to the increasing sophistication of drug

formulationP )nd the pharmaceutical industry. :\ Druq
Inspector ^ ^

L vAyurvedic) like the applicant is a specialist

in his ovyn subject of Ayurvedaj. and has come through

his ow-n channel of appointment which is distinct and

separata from the channel^of Drug Inspectors and

isjtherefore, not likely to be equipped either by

qualifcation or by training to supervise effectively
their specialised duties or discharge effectively
the functions of the Licensing Authority for the

manufacture or sale of allopathic drugs, homsooathic

medicines, inspection of approved laboratories etc.
Under the circumstances, if the respondents he Id that
the applicant, by virtue of the fact that he

occupies the specialised post of Drug Inspector
(Ayurvedic), could not be considered for promotion
as ADC, it cannot be said that they acted arbitrarily
or illegally, or discriminated against him, or acted
in violation of Articles 14 and 16 of the Constitution.
Shri Lobana has sought to seek support from certain
rulings including the decision in General Manager,SC,
Hly. VS3 AVfiSiddhanti- reported in AIR 1974 SC 1755,
but that judgment v^as delivered in the facts and
cricumstances of that particular case and does not
apply to the facts of the present casa^^

9. In so rar £^s the second prayer is concerned, viz. '̂
tie^ting his seniority as Drug Inspector vidth py^ct ^^
trom the date of his adhoc appointment as Drug Inspectoi '̂
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on 2595,73, it is now eell settlsd that such adhoc

period of appointment can be counted towards seniority

only if, either the adhoc appointment v/as made

strictly in accordance v.lth the rules, or in the

event that the adhoc appointment -ms made de hors

the rules, the period of such adhoc appointment

is of 15-20 years duration. In the present case,

neither situation obtains, Tns adhoc appointment

was made as a purely temporary and stop-gap

measure, which was not in accordance with the rules

(because no recruitment rules vvere in existence

at that point of time) and it was specifically

Grated that the adhoc appointments would be for

sig months at a time and would not confer any

right to claim any regular appointment or seniority
on this or any other equivalent post« The period

Ox adi oc appointment is also barely two y3ars
three months and nowhere near the 15-2^^ years

. prescribed. Shri Lobana has contended that the

recruitment procedure followed at the time of the

appiloant's adhoc appointmant was nolsss rigorous
that by the UiP3C at tha time of his reqular
appointment and a very high powred caimittae prssided
over by the Chief Sacretary, Delhi Administration •

intomewed t!ia applicant at the time of his adhoc
appointment. ,Be that as it may, in view of the legal
position referred to above, the adhoc period cannot
bs counted towards the applicant's seniority, m this
connection, the legal pasition has been explained in
detail a^i s.et at rest in the case I.K.Sukhij. ^
another Vs. UOI 8. others <u,A,Mo.727/87| decided on

53 which has discussed all the important rulings

.-n
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cited by Shri Loban$. Under'the circumstances,

therefore, the second prayer viz., for counting of

seniority with effect from 25.5,73 also fails.

>

10, The third prayer viz^ for placement of

the applicant in a coinmon seniority list of Drug

Inspectors, also cannot be acceded to, because

the post of Dirug Inspector (Ayurvedic) held by

the applicant is a specialised post in the

Ayurvedic discipline, which has its ovm qualifications

and mode of recruitment, which is distinct and

separate fr9m that of the other Drug Inspectors,

11. Under the circumstances^ find ourselves

unable to grant the reliefs prayed for by the

applicant.. However, before parting with the case,

we note that the applicant^ who has been working

as Drug Inspector (Ayurvedic) since 1973 on adhoc

basis and since 1975 on regular basis, has not

recei%/Gd a single promotion in the course of his

career. Unless the number of posts of Drua
I

Inspector (Ayurvedic^ increases, the respondents may

find it difficult to justify the creation of a

posg of Asstt, Drug Controller (Ayurvedic), or

redesignate any of the existing posts of ADC as

ADC (Ayurvedic). This would nisan that the applicant
would continue to function on his existing post
without any reasonable prospect of promotion, in

future, vvhich would naturally affect his morale,
motivational level and performance adversely, and
would not also be in the public interest. It is to
overcome contingencies such as this that the

f^spartment of Bjrsonnel had issued O.M.K'o. 10(1 •)/2
III/88 datedl3.y. 91, so that a pers.on may not retire
-i-n the same grade in which he has bseo recruited after
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re aching the maximum in his recruitment grade. This

circular was issued in the background of various

court rulings, some of which have been relied upon

by Shri Lobana to grant the applicant in situ

promotion, to overcome the acute stagnation.

12, Thus, while finding ourselves unable to grant

the reliefs prayed for by the applicant, in the light

of what has been stated above, we direct the respondents

to consider the,applicant*s case in the background of

O.M, dated 13,9.91 ^Supra'D and grant him all the

reliefs admissible^^under that 'Q,M,from due date

together with all consequential benefits flowing

therefrom;within three.months from the date of receipt of
acopy of this judgment. No costs9^

i UKSHMI SiVAiMIMAraW )
member U ) - memkr (A)
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