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| IN THE CENTRAL ADMINISTRATIVE TRIBUNAL q
® NEW DELHI -

O.A. No. 82-1 ']7/90 199 .
T.A. No. .

DATE OF DECISION - 10.5.1¢¢91

Mis, Avinash Ahlawab’ " Advocate for thePetitionex(®) Applicant

U.0, I, Sy, £
through SPCY” iny. C’chn&%gpondent

Pergonnel, Bk, Grisvanees 2

Shri N.S. Mehta Advocate for the Respondent(sj

CORAM |
The Hon’ble Mr. P.K. Kartha, Vice~Chairman (Judl,)

The Hon’ble Mr. B.N, Dhoundiyal, Administrative Member,

L ‘ :
Whether Reporters of local papers may be allowed to see the Judgement ? ff/“

To be referred to the Reporter or not ? {7@
Whether their Lordships wish to see the fair copy of the Judgement %/?/ ~
Whether it needs to be circulated to other Benches of the Tribunal ?

b=

(Judgemant of ths Banch delivered by Hon‘ble
Mr, P.K. Kartha, Vica=Chairman)

A guestion whether an order issusd in the name
of th? President of India, could be cancelled hy a
subseqﬁsnt order issued in the name of the Presidzsnt
of.Ihdi%Aon‘the ground that the eariier order Was not
issued in consultation with the Ministry of Finance,
arises Tor consideration in this case, The pointk
r;ised is imnortant and is not Covered by ény decided
authorities,

2. The facts of the case in brief are that ths

applicant, an I.A.S. Officer of the U.T. Cadre
e ! @ A 3

Y

Was

000,502..,
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appointed as the Chief Szcretary, Delhi Administration
in May, 1983 and continued as such till he fook DVEer

as Chairman-cum~Managing Director of the Jelhi
Financial Corporation w,e.f. 2.7,1986, At the time

of his appointment, the post of Chief Secretary, Delhi
Administration, carried the pay-scale of Rse3,000/=
fixed (pre-revised) uhich vas sguivalent to that of the
pa?-scale of Additional Secretary to the Government of
India, He represented for the upgradation of the post
of Chief Sscrestary and for increased nay-scale of

Rs, 3500/~ fixed (pre—reuised). "He made representations
to the Lt., Governor of Delhi and the Ministry of Hame
Affairs in this regard, This led to his appointment

to the ex-cadre post of Chéirman, NDelhi Financial
Corporation, Uhen he was agppointsd as Chairman<cum-
Managing Directbr of -the Delhi Financial Corporation,

him &
the Central Governmant dscided to mermit[ﬁo draw pay

. of Rs,3500/~ fixed (pre-revised) which was equivalent

to that of the pay of a Sszcretary to the Governmsnt of
India. This was done by the Central Govt, by passing

an ordsar dated 22,8,1886 which Teads 3s undar ie

the Indian Administrative Servics borne on
the cadre of Union Territoriss has been
appointed with effect From 2,7.,1986 (F.N.)
as Chairman-cum=-Managing Dirsctor,Scheduls
ITI to the IAS (Pay) Rul=ss, 1954,

O~ h

MJHEREAS Shri R.M. Aggarwal a member of
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AND WHEREAS action under Pule 9 of the
Indian Administrative Ssrvice (Pay) Rules,
1954 was not taken;

AND UWHZIFEZAS th=2 Central Govérnment have
decided to permit Shri R.M, Aggarwal to draw
pay Rs.3,500/- (Rupees Three thousand five
hundrad only)

AND WHEFZAS the Central Govarnment is satisfied
that the operation of Rule 9 of the Indian
Administrative Service (Pay) Rules, 1954, would
Cause undue hardship to Shri R, M, Aggarwal
since he can draw pay @ Rs, 3,500/~ p.m,

NOW, THEREFORE, in =2xercise of the powar
conf erred by Rule 3 of the All India Ssrvices
{(Conditions of Service - B asiduary Nattars )
Rules, 1960, th= Central Government herehy,
dispensegs with the requirement of Eule 9 cof
the Indian Administrative Service {(Pay) Rules

. 1954 and orders that the said Shri B, M
.. Aggarwal be permitted to draw pay Rs,3,590/-
p.m. (Rupees Three thousand five hundred only)
in the nost of Chairman~cum-Managing Director,
Delhi Fimancial Corporation v.e,f, 2,7,1986
till he holds charge of the said post,

Sd /-
(K.B. L. Saxena)
Desk Of ficer,

4, The applicant has claimad that the ahove erder

Was issusd in'consultation with +ha Ministry of Finance.

(!ﬁde para,S of the rejoindar affidavit, P.47 of the

¢

(ﬁ\ naner-book).

5., 0n 6,6,1988, the Central Governmsnt alsc passed

the following order whereby it decided that the 2ay

[N
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raun by the apnlicant in %he Foreign Service post of

Chairman—cum~enaging Dir

(8}

i [ . . ~
ctory, Belhi Financial Corpor a~-

tion, sha t y
on, shall be counted for the purpose of naensicni-~

"ORD IR !
[ Rl vl .
iu_u_ﬂa Shri R M, Aggarwal was apnointed in
;he Fgre;gn Service post of Cheirman.cum-
Managing Dir=ctor, Delhi Financial Corporatiosn
of a pay of Rs,8000/- R

BN [N e Bl r o

AND UHIREAS under Rule 2 of the A1l India
Services (Qeath-cum-fetirenent 8enefit) Rules,
= Fa ey 3 i
1958, for nurposss of pansion pay should bea

=
reckoned with refersnce to entitlemant in the
Cadre, i
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e Cantral Gavt, 1is satisfied
tion of rule 2 of the All India
)
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Nules Would czuse undue

a
3
hri Aggarwal,

NOW, THEZRZFORE, in sxsrcise of the powsars
conrerred by rule 3 of the All India Service
(Conditions .of Service -~ Rasiduary Matters )
Sules, 1960, the Czntrasl Governmant hereby
dispenszgs with the recuiremant of rule 2 of
the AIS (DLRB) Rules and orders that the pay
draun by Shri Aggarwal in said foreign
service post shall he CDUﬂuPJ for thes purnoss

of pension,

—

8Y CRDIR AMD IN THE NWTE OF THE PRESIDZNT

Undsr Secretary to tha Gevt, of India"

6,  The aforesaid order ~“ated 6,6.1988 was issusd by

\

order and in the name of the President. According to the

anplicant, this order is a consenuence of the =sarlisr
order and heonce there Was no nasd to consult the Finance
again.

7. The applicant retired on attaining the,“ge of

} .
super ghnuation on 31st July, 1988, The Pay & Accounts

CFfficer of Delhi Administration released to him the

pensi the basis of louer p raun f i
pension on tha basi 1ow pay draun by him

]
A0}
L}
,——J
=
]
5
-

=

.25 Rs,3,000/~ (pre-ravised) per month in the

@]
v
|52
r3
©

ost, The applicant gave a rspresentati
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Jacretary, Dslhi Administraticn, on 23rd Mays 19Ff9,uhich
did not yield any result,
e, The Present apolication uas filed in the Tribunal

on 18.,1.718%0, It was during the pendancy of the aoplica-

tion that the rasnondznts
14,12,1990,

issuad the imnugned arder dated

Wwhereby the aforesald order dated 6,6,1%R8 w»s

Cancelled without giving any reasons, Thereaf tar, th 7o
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has amended the application wharein he has challenged
the validity of the imaugned order dated 14,12,1290
and sought for a direction to the'respondents to
relzaszs his pension in terms of the ordsr dated
6.6,1988 and also keeping in vieu fhe latagt order
dated 17.7.19%0,

9. The order dated 17;7.1990 was issued by the
respéndents, vhereby the pay of the Chief Sacretary,

Jelhi Administration, was fixed at Rs,8,000/- (ravised)

which is esquivalent to the pay of a Secretary to the
Government of India,
0. The respondents have stated in thair counter~

afFidauit that at the time of retirsment, the anplicant
uas'holding the post of Chairmanacum-mangging Director,
Oelhi Financial Corporation and was drawing"a nay in the
scale of Hs.B,DOD/Q. .The averaga emoluments for computing
pension when a member of the Service is on foreign Servics.
prior to retiremant, is provided for in caluse (aa) of
Sub-Rulg (1) of Rule 2 of A.I.S. (DCRB) Rules, 1958 which, /
inter alia, stipulate that in a case uhere'a membar of the
Service deputed to any foreign ssrvics during the last

ﬁen months of his service, ths pay should be rsckoned
"with reference to his entitlements in the cadre, Ffor

this purpose, the certificate given by the State Govt,,

0.5\
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on whose cadre the member is borne regarding the zay
the member of the Service uould have dreawn in the

‘ 3 i 1 e
Czdrez had he not gona2 on foreign ssrvice, would b

treated as sufficient, -

11, It has begen further pointed out that in the

’

+ Lo I3 ’]
Union Tertitory ELadre, there was no post in the scale

of RS.B,UOO/; at the times of retiremsnt of the applicant,
Hanca, 1t was not possible for the Cadre controlling

authority to issue a certificate that had he besn in

,

y i ¢ 1.
ths Cadre, he would have drauvn pay of Rs,8,000/~, Hance,

Fal

by invoking the provisions of Rule 3 of the All India

:

Services (Conditions of Service - Residuary matters)

Rules, 1960; the Departmsnt of Personnzl issued an order
on 6.6,1988 dispensing with the reqirement of Rule 2

of the All India Services (DCRB) Rules, and ordered

that the pay drawn by him in the foreign ssrvice post,

shall be counted for the purpocses of pension,.

12, Subseguently, it Was'brought to the notice of the

Department of Personnel & Training that such a relaxation

7

of policy rewires apsroval of the Ministry of Finance,
Wwhich was not obtained in this case, In this visu of

e matter, the resnmondsnis igayed the impugned order

cr

datad 14,12;1990, wherehy thay cancelled their earlier

order dated 6,656,188, It has been statad in the counterw

aftidavit that this step Was taken so that an of ficer doss
not gat an unintended benefit due to Nis fortuitous posting
on foreign service to g non-Govt, bady, Any dilution of

this basic principls will have serious Tepercussionsg

ny/ i

ata.n'?ca’




13, We have carefully gone through the records of

the case and have considered the rival contantions,

The earlier order passed on 6,6,1988 was cancelled

by the respondents on 14,12, 1960 so0lély on the ground

hat the Ministry of Finance had not been consulted:

before the passing of the order dated 6,6,1988, The

ouestion arises Whether an order validly passed in

the name of the President of India, could be cancelled

' ! [ ]

merely on the ground that the Ministry of Finance had

not been consulted before nassing the -earlier ordar,

In our view, the requirement of consultation with the

Ministry of Finance before passing an order by the

! . N ' B

Central Government is only a matter of the internal

working of the Governmsnt and the transaction of its
‘official business: In Case, @ decision has been takan

by the Government which is not strictly in compliance

'

with the rules for the transaction of LDovernmant

-~

business, the decision will not become invalid on that
\
ground alon=z, * In the instant casa, the earlier order
dated 6,6,1988 must havs been passad with the aporoval
. ) R .
of the Minister concerned as it Nas been issued Mhy
ordar and in the namg of the Prasident!, The subseauent

order issued on 14.12,90 is al so issued "hy brder and in

the name of the Presidant®, ji

QZ/'\"

e Bey With tha apnroval of
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the Minister cdncerned? Will ﬁhe change in the
incumbency of the Minister‘concerned, if there was

any change, affect the decision taken esrlier in any
manner? To our mind, the answer is clearly in the
negative.

14, In Shri R.R., Yerma & Othars Vs, Union of Indig

& Others, 1980 (2) S.L.R. (SC) 335, the Sux eme Court
as chssrved that the Central Government is bound to
exercise the power under Rule 3 of the All India
Sarvices (Conditions of Service - Pesiduary mattars)
Pules, 1960 with a view to securing civil servants

of efficiency and integrity and only when undue hardship
is ceused by ths appiication of the rules, the power to
relax is to be sxercised in a 5ustvand eguitable manner,
but only to the extant necessary for dealing with the
case, The exercise of the pouwer of relaxation like all
other administrative actions aFFe;éing rights of narties,
is subject teo judicial ravieuw, Tﬁe Sumr eme Court obserQ@d
that any Goverﬁment must bhe frse fo alter its policy or
its decicion in adminiStraEive matters, Howsver, thay
are bound to observe the principles of natural justice
Wwhere rights pF the parties may be affected, If
administrative decisions are reviewed, the decisions

taken after review are subject to judicizl review on

O~

t.cvo—'o.’




21l grounds on which an administrative decision may

he questioned in a Court,

15, An administrative decision may be challenged in

a Court of law on a varisty of grounds, (Une such groﬁnd
is that it”cannoﬁ over-ride a statutory rule, All India
Services (Conditions of Service - Residuary matters)
Rules, 1960 uhich have been made in consultation with
the States, are statut@ry in nature and the same cannot
be over-ridden by administrative instructions issued

" by the Government, That apart, the applicant'mas the -
seniormoét officer in his cadre énd of ficers junior to
him had been promoted as Secretaries, The Government
considered the merits of the case and exercised their
poﬁers of relaxation under Rule % of the All India
Ssrvices (Conditions of Service - ﬁesiduary matters) Fules,
1280, so that undue hardship to the officer may be avoided
and passed order dated 5,6,1988, The said order uas
cancelled by order dated 14,12,1990 without giving any
~re2asons, | d

16, . Mo show-cause notice Wwas issued to the applicant
before cancelling the earlier order datsd 6,6, 1988,
under which the apnlicant was entitled to a highsr

pension,

17. . The contention of the lsarned counsel for

the respondents is that it is not

£ necessary

ocooaTDo.’
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to give a pre-decisional hearing in a case of this kind

0]

and that it would be sufficient if the angriesved narty

(w]

"is given a post-decisional hearing, The.learnad counsel

0-/ L

bwx relied upon the decision of the Sunreme Court in
Sugdeshi Cotten Mills Vs, Union of India, A.I.F, 71981

. 7 ' -
5,0, 818. In our view, the decicion of the Supreme
Court in Suadeshi Cotton Mills is clearly distinguishable,
The gusstion of passing of an order in violation of the

Susiness Rules of the Central Government, was not in

1

issus in that casa, The reasons for cancellation of %the
garlier order dated 6.,6,1988 have been disclosed in the
counter-affidavit filed by ths respondents. It'uill
hardly serve any purpose in giving a post-decicional
heéring to the apolicant in the instant case,

18, In our opinion, mere.non-comoliznce wWikh the

4

- Business Rules would neot invalidate a dzcision ta<en

by the vaermment. Apart from this, the case of the
applicant has also to be considsred on the ground of
eouity. In this context, it i& pertinent to mention
that the post of Chief Secretary, Dalhi Administration,
Uas upgraded to that of a Secretary to the Government of

India on 17,7,1950 with the oay-scale of Rs.8,000/~ fixed,

Qp~

ceo-o,]/ll,,,
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during the pendency of the present oroceedings., In

view of the said uogradation, & person vho has functioned
‘as Chief Secretary, Delhi Administration, would enjoy higher
pensionary bensfits from 17,7.1990, but not the applicant.
In our vieuw, this is against the principles of justice,

fairness and eqguity,
N

19, In the conspectus of the facts and circumstances
of the case, we hold that the cancellation of the order
dated 6.6, 1988 by the impugned order dated 14,12,1990,
is not sustainable in law or ecquity, UYe, therefcore,
set aside and guash the impugned order dated 14,12,1990

and direct that the respondents shall relesse the psnsion

and retirement benefits to the applicant in accordance
with the order dated 6,6,1988, The renuirement of 2

certificate Ffor fixing the pension on the basis of thea

last pay of Rs,B8,020/~ the applicant would have drawn, had

he not been deputed to a foreign posting, shall ba deemed

" . .
to have basen waived, The respondants shall Issue the

Necessary orders in this regard within a period of tuo

months from the date of receipt of this order

There will hs no orders as to Costs,

ﬁmMM | MUQ

(B.N. Dhoundiyal) (P.K, wrtflwc ﬂ
Administrative Member cho-Chavr%an(i dl,




