
CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ^
NEWDELHI

O.A. No. 17/90 iQQ
T.A. No.

DATE OF DECISION^ 10.5.1991

Shri R.ri, Agraual^ Applicant

Mr S. Aviria sh pihlawat' Advocate for thoPetftfOaieKs) Ap plicant

Versus
U, Q, I, through Secy. ,f'liny. of R-or,nnrlpTit
P^roonnol Piih nriau^noon P on

Shri N.S, Mehta Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. '<a^thaj Vice-Chairman (Oudl. )

The Hon'ble Mr. B.N, Dhoundiyal, Administrative Member.

1. Whether Reporters oflocal papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement
4. Whether it needs to be circulated to other Benches of the Tribunal ?

(Oudgemsnt of the Bench delivered by Hon'ble
nr. P.K, Kartha, Ui ce-Chairman)

A question whether an order issued in the name

of the President of India, could be cancelled by'a

subsequent order issued in the name of the President

of India on 'the ground that the earlier order uas not

issued- in consultation uith the Hinistry of Finance,

arises for consideration in this case. The point

raised is important and is not covered by any decided

authorities,

2. The facts of the case in brief are that ths

applicant., an I.A.S. Officer' of theU.T. Cadre, uas '
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appointed as the Chief Secretary, Delhi Administration

in I'layj 1983 and continued as such till he took over

as Chair man-cum-rian aging Director of the Delhi

Financial Corporation u.e.f. 2. 7.. 1906. At the time

of his appointment, the post of Chief Secretary, Delhi

Administration, carried the oay-scale of Rs. 3,000/-

fixed (or e-r evi sed) uhichujas equivalent to that of the

pay-scale of Additional Secretary to the Gov/ernment of

India. He represented for the upgradation of the post

of Chief Secretary and for increased oay~scale of .

Rs, 3500/- fixed ( pr e-r ev i sed ). He made representations

to the Lt. Governor of Delhi and the C'linistry of Home

Affairs in this regard. This led to his appointment

to the ex~cadre post of Chairman, Delhi Financial

Corporation, lihsn ha uas appointed as Chairman-cum-

rianaging Director of -the Delhi Financial Corporation,

him

the Central Governmsnt decided to oermit/^to drau pay

of Rs, 3500/- fixed ( pr a-r ev ised ) which uas equivalent

to that of the pay of a Secretary to the Government of

India. This uas done by the Central Govt, by passing

an order dated 22. 8. 19 85 which reads as und ar

"^JHEREAS Shri R.M, Aggarual a member of
the Indian Administrative Service borne on
the cadre of Union Territories has been
appointed uith effect from 2. 7. 1986 (F. N. )
as Chairman-cum-rianaging Dir ec tor , Sched ule
III to the IAS (Pay) Rules, 1954,

CV^ '

• • J
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AND UHEREAS action undsr 'Rule 9 of the
Indian Admini s tc atiu e Sarui ce (Pay) Rules,
1 954 'uJas not taken;

AND LJHEREAS th^ Central Government have
decided to permit Shri R. F-l, Aggarual to draw
pay R8. 3,500/- (Rupees Three thousand five
hundred only)

AND UHEPEAS the Central Government is satisfied
that the operation of Rule 9 of the Indian
Administrative Service (Pay) Rules, 1954, would
Cause undue hardship to Shri R, PI. Aggarual
since he can drau pay © Rs. 3,500/- p.m.

MDIJ, THEREFORE, in exercise of the pou sr
conferred by Rule 3 of the All India Services
(Conditions of Service - Residuary I'lattsrs)
Rules, 1 960, ths Central Government hereby, •
dispenses uith the requirement of Rule 9 of
the Indian Administrative Service (Pay) Rules
1 95 4 and orders that the said Shri R, f'l,
Aggarual be permitted to draUJ pay Rs. 3,500/-
p.m. (Rupees Three thousand five hundred only)
in the oost of Chai r man-c um-i^lanaqing Director,
Delhi Financial Corporation u.^e.f. 2.7,1986
till he holds charge of the said post,

Sd/-
( K. B,L. Sax ena)

Desk Officer".

4. The applicant has claimed that the above order

uas issued in "con sultati on with ths Flinistry of Finance.

(liiiS para. 9 of the rejoinder affidavit, p. 47 of the

paoer-book).

6. 6. 1988 , the Central Government also passed

the following ordur whereby it decided that the oay

drawn by uhe apolicant in the Foreign Service post of

Chairman-cum-rlanaging Director, Delhi Financial Corpora

tion, shall be counted for the ourpose of pension:-

"rjROER_

Shri n.T'l >1ggarual uas apDoinbed in

= °° Cha'lraan-cum-llpnaging 0sihi Financial Coroor.Unn
of a pay of Rs. aooo/-

AND UHEREAS under Rule 2 of the An India
Services (Death-cum-R etir ement Benefit) Rules,
1958, for Dur poses of pension pay should be
reckoneo ui th reference to entitlement in the

I
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PMj ui here as the Cantral Gout, is satisfied
that the operation of ruls 2 of the All India
Services (•CR3) riules '-JQuld Cause undue
hardship to Shri Aggarual.

NClii , TMEREFORE, in exercise of the powers
conferred by rule 3 of the All India Ssruicas
(Conditions .of Service ~ P.Bsiduary T'Tatters)
F'.ulas, 1960, the Cantral Government hereby
dispenses uith the requirement of rule 2 of
the AIS (DCF^3) Rules and orders that the pay
drawn by Shri Aggarwal in said foreign
service post shall be counteti for the puroose
of pension.

BY ORDER AND IN THE MA'lE OF THE PRESIDEi^T'

Sd/-,
(f'J. Ganyal)

Under Secretary to the Govt. of InT^ia"

5, The aforesaid order ^'ated 5. 6. 1588 uas issued by
\

order and in the na'ne of the President. According to the

applicant, this order is a consenuence of the earlier

order and hence there uas no need to consult the Finance

again.

7. The applicant retired on attaining the age of

I

superannuation on 31st Duly, 1988. The Pay & Accounts

Officer of Delhi Administration released to him the

pension on the basis of lower pay drawn by hi rn earlier,

i.e., Rs, 3,000/~ (pr e-r evi sed ) per month in the cadre

post. The applicant gave a representation to the Chief

Secretary, Delhi Administration, on 23rd Hay, 19F9,which

did not yield any r result.

P. The "i^resent application was filed in the Tribunal •

on 18. 1. 1990. It Was during the pendency of the aoplica-

tion that uhe resppnderits issued the impugned order dated
14. 12. 1990, whereby the aforesaid order dated 5.5.1988 '"ps

/applicant cancelled without giving any reasons. Thereaf tar , th e
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has amsndsd the application uharein he has challenqad

the validity of the impugned order dated 14.12.1990

and sought for a direction to the respondents to

release his pension in terms of the ordsr dsated

6. 6. 1988 and also keeping in vi eui the latest order

dated 17.7.19 90.

9. The order dated 17. 7, 1990 was issued by the

respondents, whereby the pay of the Chief Secretary,

Delhi Administration, wa-s fixed at Rs« 8,000/- (revised)

which is equi'v/alent to the pay of a Secretary to the

Government of India.

TO. The respondents have stated in their counter-

affidavit that at the time of retirement, the applicant

uas "holding the post of Chairman-.cum-.r'lanaging Director,

Delhi Financial Corporation and uias drawing'"a pay in the

scale of Rs. S,000/_, The average emoluments'f or computing

pension when a member of the Service is on foreign Service:

prior to retirement, is provided for in caluse (aa) of

Sub-Rule (l) of Rule 2 of A. I. S. (DCRB) Rules, 1958 which,

in uer alia, stipulate that in a case where a member of the

Service deputed to any foreign service during the last

ten months of his service, the pay should be reckoned

with reference to his entitlements in the cadre. For

this purpose, the certificate given by the State Govt. ,
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an uihose cadre the fnember is borne rsgarding the nay

the member of the Service uould have drawn in the

Cadre had he not gone on foreign saruice, uould be

treated as sufficient.

Il; It has been further pointed out that in the

Union Territory Cadre, there uas no oost in the scale

of Rs. 8,000/- at the time of retirement of the applicant.

Hence, it uas not possible for the Cadre controlling

authority to issue a certificate that had he been in

the Cadre, he would have drawn pay of Rs.8,nnn/~. Hence,

by invoking the provisions of Rule 3 of the All India

Services (Conditions of Service - r<esiduary matters)

Rules, 1960', the Department of Personnel issued an order

on 6.6. 1988 dispensing with the recuirement of Rule 2

of the All India, Services (QCRB) Rules, and ordered

that the pay drawn by him in the foreign service post,

shall be counted for the purpose of pension..

C T2. Subsequently, it was'brought to the notice of the
Department of Personnel &Training that such a relaxation
of policy remires ao^roval of the f'Unistry of Finance,
w.hich was not obtained in this case. In this view of

the matter, the resoondents issued the impugned order
dated 14. 12. 1990, whereby they cancelled their earlier

order dated 6. 5. 1588. It has bean stated in the counter-

. • affidavit that this step was taken so that an offioer doss
not gat an unintended benefit due to his fortuitous posting

• . on foreign service to a non-Govt. body. Any dilution of
tnis b-asic principle will have serious repercussi on Si
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13. We haVe carefully gone through the records of

the case and have considered the rival contentions.

The earlier order passed on 5. 6. 1988 uas cancelled

by the respondents on 14, 1 2, 1990 ;solaly on the ground

that the Ministry of Finance had not been consulted

before the passing of the order dated 6. 6, 1 988. The

question arises whether an order ualidly oassed in

the name of the President of India, could be cancelled

C *
merely on the ground that the (Ministry of Finance had

not been consulted before Gassing the earlier order.

In our uieiJ, the requirement of consultation uith the

f'linisfcry of Finance before passing an order by the
\

Central Govsmment is only a matter of the internal

working of the Gouernment and the transaction of its

official business; In Case, a decision has been taken

^ by the Government which is not strictly in compliance'
With the rules for the transaction of Government

business, the decision will not become invalid on that

ground alons. - In th e instant'c ase, the earlier order

dated 6, 6, 1988 must have been passed udth the aooroval
i y

of ths Mnister concerned as it has been issued "by

ordar and in the na„B of the President". The subseauent

order issued on 14.12.90 is also Issued "by order and in

ths name of the President", i.e., with the approval of

U • y
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the riinister concerned, Uill the change in uhe

JLncumbency of the TUnister concernad, if there uas

any ch ang e,' aff act the decision taken earlier in any

manner? To our mind, the answer is clearly in the

n eg a ti v/9.

14. In Shri R.R. Uerma h Others Vs. Union of India

& Others, 1980 (2) S.L.R. ( SC) 335, the Supreme Court

has observed that the Central Gouernment is bound to

exercise the pouer under Rule 3 of tne All India

Serv/icss (Conditions of Service - Residuary matters)

Rules, 1960 uith a uieu to securing civil servants

of efficiency cind integrity and only uhen undue hardship

is caused by the application of the rules, the pousr to

relax is to be exercised in a just- and equitable manner,

but only to the extent necessary for dealing uith the

Case. The 'exercise of the power of relaxation like all

other administrative actions affecting rights of narties, •

is subject to judicial rsvieu. The Supreme Court observed

that any Government must be free to alter its policy or

its decision in administrative matters, Houever, they

are bound to observe the principles of natural justice

where rights of the parties may be affected. If

administrative decisions are reviewed, the decisions

taken after review are subject to judicial review on

o

t 9
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all grounds on uhich an administrati v/e decision may

be questioned in a Court.

15. An administrative decision may be challenged in

a Court of lau on a variety of grounds. One such ground

is that it cannot over-ride a statutory rule. All India

Services (Conditions of Service - Residuary matters)

Rules, 1960 uhich have been made in consultation with

the States, are statutory in nature and the same cannot

be over-ridden by administrative instructions issued

by the Government. That apart, the applicant was the -

seniormost officer in his cadre and officers junior to

him had been promoted as Secretaries. The Government

considered the merits of the' case and exercised their

pouers of relaxation under Rule 3 of the All India ^

Services (Conditions of Service - Residuary matters) Rules,

1980, so that undue hardship to the officer may be avoided

and passed order d atsd • 6. 6, 198 8. The said' order uas

cancelled by order dated 14. 12. 1990 without giving any

reasons.

16., No shoLj-cause notice uas issued to ,ths applicant

before cancelling the earlier order dated 6,6,19BG,

under which the applicant uas entitled to a higher

pension.

17. . The contention of the learned ' cou nsel for

the respondents is that it is not necessary

in
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to gi\/s a pre-decisional hearing in a case of this kind

and that it uiould ba sufficient if the angriGued oarty

is given a post-d sci sional hearing. The. learned counsel

'smi relied upon the decision of the Suoreme Court in

Suadeshi Cotton riills I's. Union of India, A.I.R, 1981

/

S,C, 818, In our uieu, the decision of the Supreme

Court in Swadeshi Cotton Tlills is clearly distinguishable.

The question of passing of an order in violation of the

Business Rules of the Central Government, uas not in

I

issue in that case. Thg reasons for cancellation of the

earlier order dated 6.6, 1988 have been disclosed in the

coun t er~ af f id avit filed by the respondents. It uill

hardly serve any purpose in giving a post-decisional

hearing to the applicant in the instant case.

18. In our opinion, mer e ,non-CQmolianc e uifch the

r

Business Rules.would not invalidate a decision, tal-'en

by the Gov ernifnen t. Apart from this, the case of the

applicant has also to be considered on the ground of

equity. In this context, it is pertinent to mention

that the post of Chief Secretary, Oialhi Administration,

Was upgraded to that of a Secretary to the Government of

India on 17. 7. 1990 with the oay-scale of Rs.8,000/- fixed,

.»...11..,
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during the pendsncy of the present nroceedings. In

uieu of the said uogradation, a person who has functioned

•as Chief Secretary, Oielhi Administration, uould enjoy higher

pensionary benefits from 17. 7, 1990, but not the applicant.-

In our u i eiJ, this is against the principles of justice,

fairness and equity.

19. In the conspectus of the facts and circumstances

^ . - of the Case, ue hold that the cancellation of the order
dated 6. 6. 1988 by the impugned order dated 14. 12. 1990,

is not sustainable in lau or equity. Ue, therefore,

set aside and quash the impugned order dated 14.12.1990

and direct that the r asp and en t s , shall release the pension

and retirement benefits to the applicant in accordance

uith the order dated 6. 6. 1988. The reouiremant of a

certificate for fixing the pension on the basis of the

^ Rs. 8,030/- the applicant uould hav/e draun, had
he not been deputed to a foreign posting, shall be deemed

to have been uaiv/ed. The respondents shall issue'-the

necessary orders in this regard .ithin a period of t.o

months from the date of receipt of this order.

There uill be no orders as to costs.

(B.W. Dhoundiyal) / ' , *^1
,Administrativ a Member w• 1 Kartha)

ice-Chair man (3udl )


