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In the Cantral Administrative Tribunal
Principal Barich, Nau Delhi

L/1. OA-115/90 uith fnP-635/gD and Date: R.ii.iqqi
MP-2578/90

Shri Hans Raj Gaba i Ore Applicants

V ersua

Union of India through .... Respondenta
ths Defence Secretary-and
Others

2. 0A-.335/90

Shri Ved Prakash ...» Applicant

V ersu 8

Union of India through Respondents
Ministry of Defence & Ors.

3. 0A«978/90

Shri Ram Prashad Sood

Union of India through
SBcy,» Piiny, of Defence
and Others

4. OA-2251/90

Shri Ram Kishen Singh

Union of India through
Sacy., Miny, of Dafence
and Another

5. OA-2373/90

Shri Saruan Singh

Union of India through
Secy,, fliny. of Defence
and Another

For applicants in 1 & 2

For applicant in 3

For applicants in 4 & 5

For respondents in 1 & 2

Applicant

V/ ar su s

.... Respond ents

Applicant

V er au s

..«• Respondents

y ersu 3

Applicant

Respondents

Shri G,K« Agarualj Counsel

Shri n, C» Shariuaj Counsel

Shri S. K. Gupta, Counsel

Shri P. H. Ramchandani,Couns®l
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For respondents in 3 to 5 Shri K, S, Dhingra,
Sr, Admv. Officer,
Ministry of Dsfenc®,

CORAMj Hon'ble Mr, P.K, Kartha* Uics-Chairman (3udl,)
Hon*ble Mr, B,N. Ohoundiyal* Administrati^8 Member,

1, Uhethar Reporters of local papers may be allowed to
see the judgsmsnt?

2, To be reforred to the Reporter or not? AA>

(Judgement of the Bench delivered by Hon'blo
Mr, P.K, Kartha* Vics-Chairman)

In this batch of applications, common questions of

fact and lau have bean raised and it is proposed to dispose

them of in a common judgement,

2, The question of determination of seniority of some

employeas of the Ministry of Defence in the Cadre of Louer

Division Clerks had been raised in , Civil Appeal Nos,4133 and

4134 of 1984 in the Supreme Court in Shri D,P, Sharma and

Others Us. Union of India & Another, The Supremo Court

deliyered its judgement on 21, 2, 1989 allowing the appeals.

The applicants in the applications before us are seeking

extension of the benefit of the same judgement^ to them

on the ground that they are also similarly situated,

3, OA-115/90 has been filed by 194 persons. After the

filing of the application, MP-S35/90 uas filed for iraplaading

15 other persons who are also similarly situated as the

applicants, MP-2578/90 was also filed fcr impleading

another 12 persons as additional applicants. No orders

were passed on these MPs as the Tribunal had directed that

* « • * 3« « ,
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they could be taken up together at the time of final

hearing,

4, After going through the records of the case and

hearing the learned counsel for both the parties, ue

allou the aforesaid PlPs, Ue may now proceed to consider

the merits of the contentions put forth by the rival

parties,

5, As the applicants are seeking the benefit of the

judgement of the Supreme Court in Q,P, Sharma* s case, it

ay be relevant to briefly discuss the said judgement;

6, The appellants in D,P, Sharma's case uere originally

recruited as Civilian School Hesters or LDCs, Leading Hand

(Technical), etc,, either in the lower defence installations

comprising ordnance factories, ordnance depots, uorkshops,

regimental centres, units. Command Headquarters, etc.,

under the control of the Army Headquarters, Neu Delhi,

Soms or them yere dBclared as surplus in thoss sstabllshmsnta

and they came to be postad/transferred to the Armsd Forces

Headquarters and intsr-SBrulce organisations of LDCs. They

Joined the sarvice in the Armed Forces Headquarters on

various datas betueon 1960 and 1964. Some of then, uere

later promoted as Upper Oiuision Clerks, uhils they uere

thus continuing in service, the Rules framed undar proviso

to Article 309 of the Constitution Knoun a, the -Armed

Forces Headquarters Clerical Service Rules, 1968 (the Rules)

m
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uara brought into force u.B.f, 1st March* 1968, The

RulaSf intar alia, provided that the seniority in the

Service shall be determined on the basis of date of

confirmation« Prior to the coming into force of the

f

Rules, the seniority in the cadre of service was required

to be determined on the basis of length of service. It

uas so laid doun by several office memoranda of ths

Government, or that of the Defence Ministry, After the

Rules came into force, the seniority of the appellants
!*•

Uas sought to be disturbed on the basis of confirmation

as prescribed undsr the Rules, The appellants moved the

High Court of Delhi under, Article 226 of the Constitution

contending that length of service should be the basis of
I

inter se seniority. The learned single'Judge accepted the

claim of the appellants and made an order accordingly on

April 8, 1981, The Union of India preferred an appeal

before the Division Bench of the High Court, The Division

Bench reversed the above view holding that the seniority

of the appellants must fall to be determined on the basis

of confirmation as prescribed by the Rules and not on the

length of service. The view taken by the Division Bench

uas challenged in the appeal before the Supreme Court.

The Supreme Court held that the view taken by the Division

Bench Mas, erroneous. It u,ae observed that the Rules have no

retrospective affect and the same could not impair the

'«• • 5 •,,
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existing rights ,of officials uho were appointgd long

prior to the rules cama into force. Accordingly, in

reversal of the judgement of the Division 'Bench, the

Supreme Court restored the judgement of ths learned

single Dudge.

7, The same issue had been raised in urit oetition

( Writ Petition (Civ/il) No,493/90) filed by R.K. Khosla

against ths Union of India i Another. On 9.1.1991, the

Supreme Court passed an order to the effect that there

Uss no difference betueen the petitioner in that case and

the petitioners in D,P» Sharma's case. The Supreme Court

further held that the principle sat out in the judgement

of D,P, Sharma squarely applied to the facts of the case

before it. It uas si:®® made clear that the judgement in

0,P, Sharma'8 case would also apply to persons who are
\

similarly placed,

^ 8, The Union of India filed an interim application

before the Supreme Court seeking clarification/modifica

tion of the judgement in Ci\/il Urit 493/90 in R.K. Khosla

\J s» Union of India uhich uias pending before the Suprems

Court. In the said application, the Union of:India had

sought the clarification as to uhethar the benefit of the

Supreme Court's judgment dated 21. 2,1989 in O.P, Sharma's

case, would be giv/en to all similarly placed persons. The

said application uas heard and dismissed on 8,8,1991 by

the Supreme Court.
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9» In \/iew of ths abov/8» the Supreme Court has

authoritatively held that its decision in Q.F. Sharma's

caS0 would apply to all persons who are similarly

situated, It» thereforef becomes inescapable that the

seniority of the applicants and those similarly situated

has to be determined on ths basis of the length of service,

10, The respondents hav/e admitted that the applicants

before us joined the Armed Forces Headquarters during the

period from 1951 to 1966, which uas before the Rules uere

framed to regulate thai r seniority. They have further

stated that some of them have already retired from service.

The question of considering all similarly placed individuals

uas examined by them at the time of implementing the judge

ment of the Supreme Court in 0,P, Sharma's case,' It

transpired that approximately 4ji400 persons had joined

AFHQ as LOCs between 1951 and 29, 2, 1968, i.e, , prior to

the introduction of the Rules, Majority of them was

recruited through competitive examination held fay the

U, P, S, C, Their seniority for further promotion uas

deterrnined in accordance with the instructions issued

from time to time in consultation with the Department

of Personnel & Training and the U, P, S, C, In case the

seniority of all persons recruited prior to the introduction

of the Rules is 'determined on the basis of the length of
cx ^ -
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service, ths seniority of . the 4,400 persons uill hau^l

to be redetermined and promotions made over the last

40 years or so, uill have to be reviewed. According to

them, administratively it is not possible to redetermine

the seniority of such a large number of bersons and review

their promotions without bringing the day~to-day functioning

of the organisation to a standstill,

10. ' Ue have carefully coasidered the aforesaid

submissions made by the respondents, Nou that the princi-

pie for xxx determination of seniority of these 4,400

persons has been finally settled by the decision of the

Supreme Court in D.P, Sharma's case, the Department is

bound to undertake the exercise in the right ea^n^st and

implement the judgsment of" the Supreme Court in letter

and spirit. It may be a time-consuming process but this

has to be done,

11, Ue, therefore, allow these applications and
/ i

dispose them of uith a direction to the respondents to

redetermine the seniority of the applicants and those

similarly situated^and revieu their cases for promotion

in the light of the revised seniority list. In our

Opinion, this could be accomplished uithin a period of
il

six months, which may be taken to be ths reasonable time
I,

for such implementation. Ue order and direct accordingly,

'cJe further direct that the applicantsAuould be entitled
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to all consequential benefits, including arrears of pay

and allouances due to them. There will be no order as

to costs.

12, HP-635/90 and PIP-2578/90 are also alloued and

disposed of as indicated hereinaboue. Let a copy of

this order be placed in all the five case files.

(B,N, Dhoundiyal)
Administratiue Member

(P,K, Kartna)
Vi CB-Chairman(3udl,)


