
IN THE CENTRAL ADMINISTRATIVE TRIBUN^ '
prin:: ipal be ^ch, ^Elv delh i

•it- vC- :

/

O.A, m. 1145/1990 Date of decision :

SHRI R,N, PATHAK & ORS . ,APPLICANTS

VS.,

UNION OF I1\DIA & OriS. .I-^SPONDE i^S

GORAf.1

•3HRI J.P. SHARJvIA, HON'BLE /vSMBER (j)

FuR THE APPLICAfNirS ..,SHRI B,S,. MAir€E

rOR THE RESPONDEr^S ...SHRI IN3ERJIT SH/uRJilA

1. Whether Reporters of local papers may be
allouad to see tha Judgenisnt?

2. To be referred to the Reporter or not?

JUD(S;v£,Mr

(DELI«aED BY SHai J.P. SHAiUlA, HON'Bif EMBER (J)
I

The applicants jointly filed this »pplicrtion und„
Sectlonl9 of the Ad„.inistrativ. Tribunals Act, 1«5
for certain retirement benefife -,ii« •o-nerits alleging that the calculation
of pensionary b^n^fi +c hx ,

• _ . bsen properly don, according
to th® Extant Rules snH • •"I'sand aominxstrative instructions.

3hri d.N. Patfaak retir'̂ d rn' •
-A' on 30.6.1986

retired as Guardurade ,v on 31.5.1986 a.xi both of them v.«r. posted '
M posted in TundlaNorth=rn Rail.„.y ^nd after retirement are li •
• . . Hnt are livmg within the
J-xsoiction of this Tribunal.
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3. The grievance of the applicants. is that pay «lemsnt

of the running allowance admissible .to Guards, which is'

55/b has not been included in DA, .ADA, IR etc. for the

period prior to 1.1.1986 while it has been so on the

revised pay scale basic pay sfter 1.1.1986. The. applicants

have claimed the relief that a direction be given to the

respondents to add DA, ADA and Interim Relief in the basic

salary for the period prior to 1.1.1986 and then add 55% of

tne saiTie which is the pay element of the running allowance.

A further direction be given to the respondents to recalculate
I

thepension on the above relief Mo.l.

4. ivfone appeared on behalf of the respondents. So the

learned counsel for the applicant has been heard at length.

Th« Uarnsd counsel for the applicant has placed reliance

o. the OM ®.2/l/87-PE dt. 8.12.1987 (Annexur. A2) issued

by the Ministry of Personnel wherein it is stated Aich

is as under

of''empfoye^?s"^el'rlnrSthl:nin v^ose case a oSt of ^ J-C_months from 1.1.1986
is reckoned v/ith' for calcul -1^ 1.1.1916the emoluments drawn duriml 11 Emoluments,
include besides b.asTc'pw thM^
pay etc. ,3S defined in FR B(-l? Personal
.CA, .^d. -oc Da and Int'-Sm'Actually drawn by the re tirin^e^royee

According to the learned counsel, in giving pensionary
benefits to an employee, the e«lu„,nts drawn during 1.1.86
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period rackon for calculation of 10 months' av<?r£ge

•should bs governed by pre 1.1,1986 definition of

emoluments since the revised definition of emo.luments

takes effect from 1.1.1986. This includes basic pay,

personal pay, special pay, DA, A3A, Ad hoc DA and Interim

Relief. The learned counsel argued that in the case of

Railway Guards, which is the runningstaff in calculating
the imolunnants. 55% of basic pay Is also added as

of pay. Since both ths applicants retired within fiw

or six ,Tenths of coming into forc^ of th= recommendation

of 4th Central Pay Commission, so whil.calculating thsir
10 months' avarag,. aperiod prior tp 1.1.86 has also tp
be considered. According to this OM of Ministry of
P.rsonnel (Ann.,„re ,,2). the appllca.nts claim that in •

it should be 55?^ Of the basic pay«A.
DAWnterim aeiief. while they have only b.en giyen

^0- because of RaU.ay
ircular PC«IV-87-IMP_pni dt.6.lc.l937 (PS 9423}.

This Rail,,,ay Spard's circular is ,
•r " -ilso enclosed ,.dth the

-application as Annexure A3. In par--, h
and 3, it is statedas lOlloi-s

I

53? S SiT«•«»=v<>rag. emoluments:- " f'or cal^uii^SU",,,

• -4. . ,
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Thus in the case of persons in receipt of special pay
etc. the said special pay, i-^A, ADA, /aDHOC DA and
Interim thereon will not taicen into account for
purpos.; S'of calculating av-:-rage smoluments.

i

In the case of Running Staff, it is' clarified that
Vvhile calculating theemolums nts during the last ten
months of service, besides above, the pay element in
the Running Allowance v/ill be taken as 'Fifty five
per cent of Basic Pay in the pre-revissd scale' for the
period'in which the pay is dr^wri in the pre-revisad scale
and 55/^ of the B«3sic Pay in the revised scales for the
ps-riod in which the pay is drawn in ths revised scale."

The applicants mjde certain representations, but to no

effect, ^hus the only ground taken by the applicant that

since Government of India decided that personal pay also

ho.s to be included in the average emolumsnts along vath the

basic pay for the period, there is no reason to exclude the

said element of DA, .-©A, Interim Relief etc. for th®

period prior to i .1.1986 .

5

on

The respondents contested the application, though

the date of hearing, non« appeared for the respondents.

The case taken by the respondents is that the application
is awfully barred by time because the matter was already
decided on i2.l2.1988 in the Pension A=ialat as is evident
oy .Hnn=xure A1 to the application filed by the applicant
himself. However, the .atter has been considered on ™,rit.
T^e respondents have referred to acircular of the Railway
Board dt. 5.6.1984 (Ann-xure ai ) • ,

xur- rti; in whicn H ha<^ u
-t nas been observd

-^--orthe P^^ose.f

" on or after 1.8 .1981

* •5 • • »
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shall bs calculated on pay plus 3Q^ thereof. Hence

emoluments for retirement benefits in the case of'running

staff retiring on or after 1.8.1981 v^uld consist of basic

pay plus 55'̂ thereof as component of running allowance as

tirsment benefit plusOP. at the appropriate par ce ntagere

calculated on basic pay plus 3C^ thereof. Further it is

stated that the Railway Board's letter dt. 6.10.1987

(Annsxure A3 to the application) els arly laid down

that thepay elemant of the' running allowance or av«rage

amolumsnts shall only he allow-d to the extent of 55';^^ of basic

pay in the prerevised seal® and revised scale both. It

IS stated that the pension of the applicants have besn wrked

out accordingly. Th= applicants'claim for 50X component in

average emoluments of running elemant on Da, ADA in addition

to the 5(3% of thebasio pay Is not covsred under th;: Extant
Rul.s and the clarification gl„,n by the Railway Board's

5.6.1984 (Annsxure Rl to the counter) and dt.6.10.1937

•" "• *»•». «u„.....
duly considered bv d* • , 'the p,n3ion Adalat and rejectsd the

cannot be .defined k. •

. "^^^^^-^-Vandassuchthebenefitof
•.unnxngele.«„t cannot be allowed on tot-1 . , '^o U«i smoluma nts .

- i
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6. I have heard the Is.virnsd counsel for tha

at length and have perused the record. Th« learned counsel

forthe applicant could not show any parallel circular of

the Railway Board supplementing the circular-dt. 6.10.1987

(Annexure A3). This OM of Ministry of Personal

dt. 8.12.1987 does not refer to any running allowance

and only is meant for the , conpliance of departments other

than Kailv/ays. Since no specific order of the Railway BOard

has be«n show '̂̂ or relied by the learned counsel for the

\ applicant, the contention of the learned counsel cannot

be accepted solely on the basis that DRM. iMorthern Railway,

Lucknow in th. case of on., J.H.Kapoor others, Gu.rds
Of Division, has raoo™™,„ded that av^rag. p.y for
-n months is to 5. oalcul.t=d by p., only by
th^ y.ar 1986 and basic pay«A+A-.A«nt,ri™ R^Ji^f for th.

aft^rth.....,,,, a^at^bo.
Of running .Uo.„„anc,„iii,.,,,,,^,_^^^^_

P-^"on b. .d.l3.d for
informatio.n of. th'̂ . Ra.-i-Iway Board. This ca^,ot be taten
^,3 asubstitute fo, ad^inistrati. ,„3tructi

'^'-^uctions or ^=0 ^
substitute for .n i

^ an order of the
. - Board . When'

circular of the Hdii,.,.^ s
'̂̂ ^y df. 6.10 87^ ' ^-^nnsxure A3)

on th. poi^ that it need

^above ci-ro.,! .Circular clear] v iJ- y lays Qown th -s-f

^ '̂̂ ning allowance - "
55;^ has nn+ •

«-c. ino..
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circular, 55/t> h.as b-.en added to the basic pay, which has

been revised after 1.1.1986 on the rscomms ndation of ths

4th Pay Commission's report.

7. If the applicants are .allo';v£'d the reliefs, v.hich they

claim, then it will not be in line with the order of

the Railway Board's circular vhich has statutory force..

The administrative instruc tions, if any, issued by the DRM,

:%rthern Railway, cannot over ride the. statutory instructions

issued by the Railway Board.

8. The learned counsal for ths applicants has also

ref!Tr5.-l to pars 4.8. of the Original, Appl ication vAere

some calculations havi teen drawn to show as to what should

be tha revised pension of the applicants. The respondents

have clearly stated in reply to para 4..8that this calculation

sheet of pension produced by the applicants is incorrect and

is not in accordance with the Extant Rules and the

instructions of the R^il^^y Board referred to above. I„

reply to this. In the rejoii^er, the applicants have only

reiterated their stand taken in the Original Application, but

they have not referred to any other circular of the Railway

Board in that regard, a copy of the letter dt. 25.5;i989 of

the DRiVl, L„cknow (Annexure A1 to the rejoinder) cannot superceed
the Hallway Board's circular dt. 6.10.1987 (An..« xure A3) and .s
such, the calculations shown by the applications in the

.8
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Original Application cannot be said to bs corract calculations

as ptsr Extant Rules.

9. In view of the above discussion, I find that the

present application, though barred by tims, yet also on merits,

it hds no force and is dismiss-^-'d leaving the parties to

bear their own costs. •

! • i-- v_
(J.P. SHARMA) •

MHMBaR (J)


