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IN THE CENIRAL AUMINISTRAT IVE TRIBUNAL ° :

PRINGIPAL BE®GH, NEW DELHI
E
,

: . ) . A2 D
O.A, NO. 1145/1990 DATE CF DAGISION 3 o\ X
SHRI R.N. PATHAK & ORS. .. APPLICANTS

VS.
UNION OF INMIA & GSS. . » JRESPONDENTS

CORAM

'SHRI J.P. SHARMA, HON! BLE MZMBER (J)

FOR THE APPLICANTS ...SHRI B.S. MAINEE
FOR THE RESPONDENTS ' .- ooHRI TNDERJIT SHARMA

L. Whether Reporters of local papers may be,
allowed to see the Judgement? fﬁ

2+ To be referred to the Reporter or not? 5

JUDGEVE NT
(DELIVERED BY SHRI J.P. SHARMA, HON'BLE MEMBER (J)

!

TheA&pplicants jointly filed this application under

Sectionl 9 of the Administrativa Tribunals Act, 1985

for certain retiremsnt benefits alleging that the Calcul ation

oflpensionary benefits hag not be
\

€N properly done according
to the Extant‘ Rules and administrdtive instructions

2. Shri R].N. Pathak r@fir&d as Guard Grade YA on 3C.6.1986
and applicant No .2, Shri S--K. Gupta retireq as GQuard
Grade 'i' 4p 31.5.1986 and both of them peps posted in Tund]g

‘ ).
Northc%n Railway and ;fter retirement are living within the

Jurisdiction of this Tribunal .




3 The gricvénce of the a@plicants_is that pay 2lement
of the running allowance admissible to Guards, which is |
55% has.hot been included in DA, ADA, IR atc. for the

period prior to 1.1.1986 while it has b{fn so on the

revised pay scale basic pay after 1,1.1986. The applicants
have claimed the relief that a direction be given to the

respondents to add UA, ADA and Interim Relief in the basic
LN Op 3 =2 - .

sal ary fér the period prior to 1.1.1986 and then add 55% of
the sam® which 1s the pay element of the running &llowance .

A further direction b® given to the respondents to recalculate

!

thepension on the above relief No,l.

4. None appearsd on behalf of the respondents. So the

iearned counsel for the appliﬁént has been haard at length.

The learned counsel for the applicant has placed reljance

on the OM No.2/1/87-PIC dt. 8.15.1987 (Annexure A2) issusd
by the Ministry of Personnel wherein it is stated which

is @s under :—

"The President is pleased to decide that in tha Case
of employees retiring within 1C months from 1.1.1986
in vwhose case g4 part of the period prior to 1.l.1936
1s reckoned with for calculation of average emolumsnts,
the emoluments drawn during 1.1.1986 period will
include besides hasic pay the special pPay p&rsonal

pay etc. ss defined in Fx B{2l) togesther with D4,

ADA, Ad--oc DA and Interim Relief admissiple thereon’
actually drawn by the retiring emyloyee 1t

Atcording to the le srned counsel, in giving pensionary

benefits to an employse | the 5molUment5 drawn during 1.1.86
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period rzckon for calculation of 1C months' ave rage
'should  be govarned by pre 1.1,1986 definition of
emoluments since the revised definition of emolume nts

tekes effect from 1.1.1986. This includes basic D ay,
personal pay, spscial pay, DA, AJA, Ad hoc DA and Interim
Relief. The learn:d counsel argued that in the case of

Railway Guards, which is the runningstaff in calculating
‘the émoluments, 55% of basic vay 1is also added a5 slament
of pay. Since both the épplicants ratired within fi&c
or six months of coming into force of the rccomm@ndgtion
of 4th Central Pay Commis%ion, SO whilscalculating the ir
L0 months? average, a period prior to 1.1.86 has also to
be'considered. According to this OM of Ministry of
Pérsonnel (Anne xure A2), the applicants claim that in

their special pay, it should be 55% of the basic P ay HA+

ADA+AD hoc DA+Inte ring AElief, while they haye only been .givan

55% of the basig Pay. Thishas bean dope because of Réilway

‘Board's tircul ap PC~ IV-87. Tap_pN] dt.6.1C.1937 (ps 9423) .

. o . ) ;
This Railway Board S Circular ig also enclosed vith the

dpslication as ANne xure A3, In parss-s and 3, it ig stated

as follovig s

!
'

"It %s hergby Clarified that g
pfg lSthdW?llg the pre—revigsed scale, the following
tlements i ¢ taken jintg account for at i
B cmoTem o 2 Calcul atipn of

ta) Basic PaY in the Pre-re viseq scale;

(b) DA, ADA Ad-hoc I I

{ ’ o o190 LA upto 608 Cpr @Proprigte

: basic vay, actually drawn duringtha rglejznttgéﬁggd-

o Inte rip Relijefr 4 late to + i 4 ,

; dPPIopriate to the basic é

gpawn duFlngth@ rele vant Period in térmsp§¥ fggually
,11n1§trxﬁs lettar Nb.PC-III/83/PC-IV/3(IR) d+t S8

and No .PC-1v/85,Tr/] ‘gi - 1.5.1985, /7" 20883

uring the Period in which

ard




Thus in the case of persons in rsceipt of special pay
etc. the sald special pay, DA, ADA, ADHOC DA and
Intsrim therton will not be taken into account for
purpos:s.of calculating average emoluments.

In the case of Running Staff, it is clarified that
while calculating theemoluments during the last ten
months of service, besides above, the pay elemsnt in
the Running Allowance will be taken as 'Fifty five
per cent of Basic Pay in the pre-revised scale' for the
period in which the pay is drswn in the pre-revissd scale
and 55% of the Basic Pay in the rsvised scales for the
period in which the pay is drawn in the revisszd scale .

The applicants mgdé certaiﬁ Tepresantations, but to no
sffect. Thus the only'gréund taken by the applicant that
since'Govérnment of India decided'that personal pay also
hﬁg to be included in the average emolum: nts along with the
basic paf for'the period; there is no reason to e xclude the
said element of DA, ADA, Interim Relief etc. for the

period prior to 1.1.1986,

5. The respondents contested theapplication, though

on the date of heasring, none appe arsd for the respondents,

The Cas® taken by the respondents is that the application

is awfully barred by time because the matter waé alre ady

decided op 12.12.1938 in the Pension Adalat as is evident
Py Anre xure Al to the spplication filed by the applicant

] Ay -
nimsalf, Howaver, the matter has been considersd on merit

The res .
© fespondents have refsrred g a circular of tha Railway

Board dt . 9.6.1984 (Anns xyre RLl) in which it has been obge ryed
i s & Ty

that DP for the PUIose of calculstion Of retirement benefits

in the cage of_ running staff retiring on or after 1.,8.19g)

L

00-5-0.
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shall be calculated on pay plus 30% thereof. Hence tte

emoluments for retirement benefits in the case of running
staff retiring on or after 1.8,1981 would.cohsist of basic

. T i allowance 2
pay plus 55% thereof as component of running allowa s

retirement benefit pluslP at thé apprqpriate per centage
calcul ated on basic pay plus 3C% thereof. Further it is
stafed that the Rallway Board's letter dt. 6.10.1987

{Anne xure A3 to the application) clearly 1laid down

that thepay elemsnt of the running‘aliéwance Or average
amolume&ts shall éniy be allowsd to the e xtent of 53% of basic
Pay in the prerevised scale and‘reviSEd scale both.l It

is stated that the rension of theapplicants have been worked

5.1/

out accordingly. The gpplicantd claim for 5@%% component in
| Y . p

average emoluments of running element on DA, ADA in addition
L .
to the 5% of thebasic pay is not coversd under the Extant

Rules and the’ clarification given by the R3ilway Board's

letter dt. 5.6.1984 (Anne xyre Rl to the counter) ang dt.6.10.1937

N {Anne xure A3 to the @plication) has been followsd. Thys

according +to the Tespondents, the caee of the applicant has

been duly considered by the Pension Adalét and re jectad the

Seme not being covereq under therules, 3 Is further stateq
. - & )

-t‘. jt mOlU & S i) C : hd | - + >
g ) t a Vv ’OrlO (% . ‘ 5 & -"V
1 & e n i. (1 I Wi 1 I -t‘ .J_ -L .]. ;80 9 R *y a 9 «Dll\, ! [(t 81’\’

IR cannot be  de fined as basic Pay and as sych thebenerit of -

o) . .
55% running element Canmot be 5110

wed on total-emoluments’

&

velb, .,
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. I have heard the learnsd counsel for the parties
at length and have perused the record. The ls srned counsel
forthe applicant could not show any pafallel circular of
the Railway Board supplemeiting the circul ar dt. 6.10.1987
(Anne xure A3). This OM of iMinistry of Personal
dt. 8.12.1987 does not refar to any running allowance

and only is meent for ths . compliance of departments other

than Hallways. Since no specific order of the Railway Board
L N

nas been showror relied by the learnsd counsel for the

\ applicant, the contention of the learned counsel canmot
be  accepted solély on the basis that DRM, Northern Railway,

Lucknow in the case of one, J-R.Kapoor and others, Guards

1, 3 i !
of LyCknow Division, has recomme nded that average pay for
. . ! ’ i

ten months is to be calcul sted by takingbssic pay only by

the year 1935 znd basic P ay+UA+AJA+INnte ripg Relief for the

period of 1985 after the-avarage bay errived at as abo ya
. | 1]

55% of running  allowance will be added thereon Furt}
@ . ner

It is weitten that 4 ' '
ta & & i {vi
¢ the position be  adviged for

i1nformation of. thz Réilway Bgard . This éaﬁ*ot be tak
, ol aken

'“:’S a Su,bstitlltk‘ fo :O, ] 1 St.l ]l(:i 1 ([S O
n ‘O .

an order of the Railway Board. Whep'

the circul ar of the Railway Bo ard dt, 6 10

-

-87(Ammmme@6)

lS (al'*- /O o = d - °
l 2|

= abo ci 9] ’
A Llrcul. men
ar cla arl la s do Wi that Pa 2 e t
The v ‘ y . Y eleme; of tha
Tunning allo 55 “ + ]
. wances i :
’ 1.e., % has o b@mn inc i
) W' 2 i Uaed {n DA
ADA; IR etc., -

for the pPeriod Prior to 1.1 1586

In the said
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circular, 55% has bsen added to the basic pay, which has
been revised after 1.1.1986 on the recommsndation of the
4th\Pay Commission's report.

¥

7. If tﬁe applicants ara allowed the reliefs; which they
claim, then it will not be in lire with th¢ order of

the Rallway Board! s circular which has stétutory force.
The administrafivc,instruc tions,‘if any, issued by the DRM,

NoIthern Rallway cannot over ride the statutory instructions

issued by the Ré@ilway Bgard.

8.  The learn2d counsel for tha applicants has also
referre’ to para 4.8. of the Criginal Application whers

some calculations have been driwn to show as to what should
be the revised‘pension of the gpplicants. The re sponde nts .
have claarly étatéd in reply to para 4.8 that this calculation
sheet of pension produced by -the applicants is incérr@ct and
is ﬁot in‘accordance with the Extant Rules and the
instructions of tha Rallway Bopard referred to above . 1In
raply io this, in the rejoipder,_the applicants have only

reiterated their stand taken in the Original Application, but

they have not referred to any. other circular of the Railway

Board in that regard. A copy of the lettar dt. 25.511989 of

the DRM, L,cknow [(Aanexure Al to the rejoinder) cannot supercsead

the  Railway Board's circular dt 6.10.1987 (Anrexure A3) and as

such, the calculations sinown by the applications in the

)

Rt

..GBI



Original Application cannot be said to be correct calculations

as per Extant Rules.

9. In view of the above discussion, I find that the
pressnt application, though barrsd by time, yet also on merits,
it has no force and 1is dismiss=d leaving the parties to

be ar their own costs.

(
'\_5\/\/\/\/\ TR .
- 2402 Yo
| (J.P. SHARMA)
AKS . . : MEMBIR {J)
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