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The applicant was constable in Delhi Police. A

ihary  enquiry was

nst the applicant are that
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while posted at Folice Station, Notla Mubarakpur,hns absented

Mimealf Trom  duty on a number of oceasions.  Insp
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Singh was appointed  as  Enguiry Officer who came to  the

conclusion ©that the charge ol unasuthorised sbsence from  duty
7

has been Tully proved against him.  The disciplinary authority

by the order dated ©.6.1988 of dismizssal from

i

this  order the applicant fFiled. an  appea’l.lt

by ihe Appellate  Authority,  Additional

Commissioner of Police by the Order daoted  22.92.1988.
Agarieved by boih thece orders this application is being filed

for the grant of the that the Impughed Order of
Punistment dated June 1288 and September 1988 be quashed. The

Rule 15 & 16 of L

vialative of Article 311{(2) ol

P IR N a e D Lo . » P P URPUR S !
directions be lssusd to the responde the

applicant witn a1l the consegue Wiy
LN R ey o e e ‘ S I AP,
tssued Lo the  respondent wno contested the application and i

their written statement stated that thie discip)inary authoriiy



“nguiry OFficer  about the

v

according to the findings of the
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charges having Deen proved beyond doubt, "passtne oraer 0
7/

dismissal from service which was upheld by the Appellate

Authority. The %Duﬂwba.f hias ho case.

We have heard the learned counsel for the parties at

Tength. We ordered -the resp ondents Lo produce  thie
t

departmental enquiry proceedings but the same has not been

produced It was ordered on September 16, 1993 that if the
said proceedings are not producad no further adjournment will
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be granted and the case will be decided on merits on the basi
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of the records. The Jearnad proﬁy counsal  Shri BL.S.0broi
appearing for  Shrid .Anup Baggai, Counssgl app@ihted
respondents showed his inability to produce the records of the
disciplinary senquiry. The said record, it s said s
untraceable, When the record is not produced teaat adverse

nference has to be drawn against the party withholding the

L

record.

The Tlearned counsel for the applicant argued that
the enquiry was .her without giving any opportunity to  the
applicant since no  document wés suppiﬁed to him. We have
perused the pleadings of the .partﬁegg The case of the

*”“pondbnt is that during departmental enquiry proceedings th
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pplicant was  asked to attend the departmental enquiry but h
did not attend  the SaAmE This fact howeaver, 1is  not

substantiated by the respondents. The only record Yo
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substantiate this fact would have been the proceedings of the
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departmental  enquiry. The d¢pantm :ntal enguiry file ha
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been produced in spite of the order of the Tribunal and

sufficient time was granted for the same. The counsel for the

0

respondents  stated that the record is Untraceable. It iz not
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it the applicant has manouvered to get the record
withheld at  his Tevel by the concerned authority. It was the

ndents  to maintain the record in  proper

(Fk

duty of the
custody and to produce the same in order to substantiate the
“»e%ments nade in the reply and to counter the allesgagions of
the applicant that he was not given due opportunity during the
enguiry proceddings.  On this accourit alone it transpires that
the disciplinary enquiry was nat  held accoridng to  the
procedure prescribed in the Delhi Punishment Appeal Rule 1988,
Even if the applicant was not cdming farward to cooperate with
the departmental en%uiry than under the provisions of =zub rule
ciplinary authority to
procesd ex-parts againstg the applicant should have been
obtained from the disciplinary authority.. That is not the
case averred In the reply by the respondents. What is stated
is that the applicant did not come forward to attend the
disciplinary  enguiry. There iz no mention  that  the

disciplinary enquiry piroceedad ex-parte after due approval
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from the disciplinary authority. In  such fon  the
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oroceedings  of the disciplinary enquiry have been faulted
with, It is further stated that under Rule 18 that even in

se¢ of ex-parte enquiry the procedure prescribed under Rule

i

16 of the Dethi Punis hn nt %pp~d1 Rule 1980 taking evidence

etc. has to be follawed. There is no document on record nor

[

any averment n the reply that the due procedure of examining
the witnesses and framingt of charges has heen fo1fowed« £
perusal of the Impugned Order dated 8.6.1988 goes to show that
the showcause notice was issued to him according wikh  the

o

findings of the enguiry officer which was recedved by
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applicant on 27.4,1988, There is no mention that the enquiry
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§ v heme recorded the evidence of the witnesses. There is
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only mention of not filing of the reply  of  the showcause
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motice issued to him o by vhe  disciplinary authority after
receipt of the findinas of the enquiry officer's report. Tne

furnished
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case of the applicant is that he has &
with the copy of the findings of the enquiry officer. The
respondents  in their reply stated -that the findings of the
enﬁuiry officer has been supplied to the defauNter. In  the

tainder the applicant has'yeﬁterated the averments made ‘ﬁn

-

the application. In order to get the truth, it was necessary

0

to peruse the record. In wiew of this the contention of the

spondent’s  counse) that the findings of the enquiry of ficer

re
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s suppWWed is  pot  substantiated. Contention of  the
respondents counsel  also is that the disc 1p11nd;, authority

orderdex-parte  proceedings under Rule 18 of the Rules is not
,\
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cotablished from the perusal of the order passed by tie
disciplinary authority. In fact the disciplinary authority

oceed ex-parte in’ the
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ag passed  a

departmental enquiry against the ap splicant then that fact

b 2,

should have been mentioned in the Impugned Order dated

3.6.1288. Thus, it is evident that the whole of the enguiry
procesdings have been drawn against the applicant without
chserving the .»procedure Taid down in the Delhi  Police
(Punistment) Appeal 1980. Mow going through the ordetr passead
by the’AppeTWaté authority dated September 22, 1988, it s
evidenﬁ that the evidence adduced before the enquiry officer

and the findings arrived at by the engquiry officer have not

(A ! RS ey om § o~ T e AR . ) . . » . R
been touched to justify the conclusions reachad by the Enquiry

e

Officer. -The order passed by the appellate uthurwtv s aof

the general nature only reproducing the grounds mentioned  in
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the Memorandum of Appeal. It is, therefore, evident that the

applicant was not  given due  opportunity in the  said

departmental proceedings to put up his case and as such there

'\))

e
[
Y]

gross violation of the principles of natural Jjustice.
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The Tlearned counsel for the applicant also argued
that in fact there was no evidence on any misconduct in  as

z.

nuch as there  was no  unauthorised.  absence - because the
applicant was i11 and his Teave application was duly supported
by the nedical certificate., That s the question of = fact

which is to be considered in the departmental enquiry by the

gt

Enguiry Officer. Since the Tindings given by the Enquiry

Officer have not been filed by the respondents, how the

Enquiry 0fficer arrived at the conclusion that the charge i3

—ze

astablished against the applicant not avail 1ab1c on record.
Though the primary function of the Enquiry Officer i3 to
appraise the evidence and given .the findings on the. charges

t is opan for judicial

—tr

framed against the applicant, still

review to find out whether thers was some evidence in the

Ve 9
enguiry which could Ted to such a conclusion arrived at by the
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Enquiry Officer. The Tribunal carnot appreciate the svidence

but can very well ses the nature of the.evidence to find out
as to whether the finding is based on a case having  certain

evidence or findings
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have been arrived at while thers was no
evidence against the defaulter. The Tribunal can also  ses
wnyth“* the Tinding 1s  justifiable or iz perverse. Since

there iz no Finding of the enguiry officer an record nor shown

to the Bench during hearing by the respondents, in that
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the allegations by the counsel For the applicant that it was a

case of no evidence could not be scrutinised.

The Tearned counsel for the appliant has not pressad
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the relief of wvires of the Rules 15 and 16 of the Delhi

Punishment appeal Rules 1980 and the same re’
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net considerad,
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In wview of the above facts and considerations, in

the interest of Justice and for doing eaquity betweesn the
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parties, 1 is  necessary to  remand the nmatter

disciplinary authority who will give an opportunity to the

applicant to defend himself by joining the enquiry to be

{l\t’\,v\m
commenced a fresh after the stage of sesctmd of summary of
aTWp Lions., The applicant to be provided with all the

documents to be produced before the enquiry officer and also

the statement of withesses, if any, to be examined by the.

department. After taking the reply from the applicant, the

dizciplinary  aut uolwty himself or through the Enquity Officer

proceed with the disciplinary enquiry according to the rules,

is,therefore, partly == allowsd and

[

. (%)
the Impugned  Order of  Punishment aze  quashed with the

following directions :

(a) The applicant shall be reinstated in  the sarvice
‘within the period of one month from the receipt of the copy of
/

the judgement and shall be placed in the position as he was

before passing of ‘the Impuaned Order of Punishment. The

[

period from the date of the Order of Dismissal ti11 the date
of reinstatement shall be decided by the dﬁscﬁpT?naPy
authority at the time of passing Or'tHu final order in  the
gnauiry procecdﬁn;s wﬁﬁch shall be commehcedAa fresh from the
stage of serving sumﬁary of aﬁWagatons on the applicant.

: Sheoveidl
(b _ The di \c1p11n ry o authority its=Ff  give

i . i - . . -
opportunity  to the applicant in the said enauiry

and the same be concluded expeditiousTy,

£



the applicant
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{c) 1f noe enguiry is pr
under the relevant rules d.e. Delhi Punishment Appeal Rules
19680 in that event also the disciplinary authority shall pass
an order regarding  the .pﬁrimd from the date of dismissal of
the applicant from the service ti1l the date of reinstatement
in compliance with this order.

Under  the circumstances the parties are directed to

hear their own costs.
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