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The app1 i can L was constab1e i n Del hi Pol i ce,, A

discipl ii'iary enquiry was initiated against him under Section

21 of the Delhi Police Act 1978 vide office Order dated

5.12.1986. The allegations against the applicant are that

while posted at Police Station, Kotl a i^lubarakpur ,he absented

h i mself 1" r* oin dut y ori a numbe r' o f occasions. Ins pe c t o r Pr a t a p

Singh was appointed as Enquiry Officer who came to the

conclusion that tlie charge of unauthorised absence from duty

has been fully proved against •him. The disciplinary authority

by the order dated 8.6.1988 passed the order of dismissal from

service.Against this order the applicant filed-an appeal.It

was rejected by the Appel1 ate Authority, . Additional

Commissioner of Police by the Order dated 22.9.1988.

Aggrieved by both these orders this application is being filed

for the grant of the reliefs that the Impugned Order of

Punishment dated June 1988 and September 1988 be quashed. The

Rule 15 S 16 of the Delhi Punishment Appeal Rule 1980 are

violative of Article 311(2) of the Constitution, Furtfier

directions be issued to the respondents to reinstate the

applicant with all the consequential benefits. A notice was

issued to the respondent who contested the applicatioii and in

the 1i" wrlcteii stateniCiir. seated that the' discu'^l inary authority
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according to the findings of the Enquiry Officer about the
S

charges having been proved beyond doubt, "pass^the order of ^
dismissal from service v\ihich was upheld oy the Appellate

Authority. The applicant has no case.

We have heard the learned counsel for the parties at

length. We ordered the respondents to produce the
i

departmental enquiry proceedings but the same has not been

produced. It was ordered'on September 16, 1993 that if the 3?^^.
said proceedings are not produced no further adjournment will

be granted and the case will be decided on merits on the basis,

of the records. The learned proxy counsel Shri B.S.Obroi

appearing for Shri Anup Baggai, Counsel appointed by the

respondents showed his in'ability to produce the recor-ds of the

disciplinary enquiry. The said j-ecord, it is said is

untraceable. When the record is not produced adverse

inference has to be drawn against the party withholding -the

record.

The learned counsel for the applicant argued that

the enquiry was held without giving any opportunity to the

applicant since no document was supplied to him. We have

perused the pleadings of the parties. The case of the

respondent is that during departmental enquiry proceedings the

applicant was asked to attend the departmental enquiry but he

did not attend the same. This fact however, is not

substantiated by the respondents. The only record io

substantiate this fact would have been the .proceedings of the
/

departmental enquiry. The departmental enquiry file has not

been produced in spite of the order of the Tribunal and

sufficient time was granted for the same. The counsel for the

respondents stated that the record is untraceable. It is not
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the case that the applicant has manouvered to get the record

withheld at his level by the concerned authority. It was the

duty of the respondents to maiirtain the record in proper

custody and to produce the same in order to substantiate the

averments made in the reply and to counter the allegagions of

the applicant that he was not given due opportunity during the

enquiry proceddings. On this accourit alone it transpires that

the disciplinary enquiry was not held accoridng to the

procedure prescribed in the Delhi Punishment Appeal Rule 198@.

Even if the applicant was not coming forward to cooperate with

the departmental enquiry then under the provisions of sub rule

2 of Rule 18, the approval of the disciplinary authority to

proceed ex-parte againstg the applicant should have been

obtained from the disciplinary authority.' That is not the

case averred in the reply by the respondents. What is stated

is that the applicant did not come forward to attend the

disciplinary enquiry. There is no mention that the

disciplinary enquiry pi-oceeded ex-pai*te after due approval

from the disciplinary authority. In such a situation the

pi-oceedings of the disciplinary enquiry have been faulted

with.- It is further stated that under Rule 18 that even in

case of ex-parte enquiry the procedure prescribed under Rule

16 of the Delhi Punishment • Appeal Rule 1988 taking evidence

etc. has to be followed. There is no document on record nor

any averment in the reply that the due procedure of examining

the witnesses and framingt of charges has been followed. A

perusal of the Impugned Order dated 8.6.1988 goes to show that

the showcause notice was issued to him according viiy-i the

findings.of the enquiry officer which was received by the

applicant on 22,4.1yy8. There is no mention that the enquiry

orficer ht?^e recorded the evidence of the witnesses. There is

only mention of not filing of the reply of the sliowcause
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notice issued to him by the disciplinary authority after
receipt oT the findings of the enquiry officer's report. The
case of the applicant is that he has also not been furnished
with the copy of the findings of the enquiry officer. The
respondents in their reply stated-that the findings of the
enquiry officer has been supplied to the defau!\lter. In the
rejoinder the applicant has 'reiterated the averments made in

the application. In order to get the truth, it was necessary

to peruse the record. In view of .this the contention of the
respondent's counsel that the findings of the enquiry officer

(.^^supplied is not substantiated. Contention of the
respondents counsel also is that the disciplinary authority

order&iex-parte proceedings under Rule 18 of the Rules is not

established from the perusal of the order •passed by the

disciplinary authority. In fact the disciplinary authority

has^ passed a specific order to proceed ex-parte in the
departmental enquiry against the applicant then that fact

should have been mentioned in the Impugned Order dated

8.6.1988. Thus, it is evident that the whole of the enquiry

proceedings have been drawn against the applicant without

observing the 'procedure laid down in the Delhi Police

(Punishment) Appeal 1980. Mow going through the order passed

by the "Appel 1^te Authority dated September 22, 1988, i't is

evident that the evidence adduced before the enquiry officer

and the findings arrived at by the enquiry officer have not

been touched to justify the conclusions reached by the Enquiry

Officer. -The order passed by the appellate authority is ot

the general nature only reproducing the grounds mentioned in

the Memorandum of Appeal. It is, therefore, evident that the

applicant was not given due opportunity in the said

departmental proceedings to put up his case and as such there

is a gross violation of the principles of natural justice.
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The learned counsel for the applicant also argued

that in fact thei-e vjas no evidence on any misconduct in as

much as there was no unauthorised- absence • because the

applicant was ill and his leave application was duly supported

by the medical certificate. "That is the question of -fact

which is to be considered in the departmental enquiry by the

Enquiry Officer. Since the findings given by the Enquiry

Officer have not been filed by the respondents, how the

E-nquiry Officer arrived at the conclusion that'the charge is

established against the applicant is not available on record.

Though the primary function of the Enquiry Officer is to

appraise the evidence and given .the findings on the. charges

framed against the applicant, still it is open for judicial

review to find out whether there was some evidence in the

enquiry which could led to such a conclusion arrived at by the

Enquiry Officer. The Tribunal cannot appreciate the evidence

but can very well see the nature of the.evidehce to find out

as to whether the finding is based on a case having, certain

evidence or findings have been arrived at while there was no

evidence against the defaulter. The Tribunal can also see

whether the finding is justifiable or is perverse. Since

there is no finding of the enquiry officer on record nor shown

to the Bench during hearing by the respondents, in that case

the allegations by the counsel for the applicant that it was a

case of no evidence could not be scrutinised.

The learned counsel for the appliant has not pressed

the relief of vires of the Rules 15 and 16 of the Delhi

Punishment Appeal Rule.s 1980 and the same relief was therefore

not considered.
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In view of the above facts and considerations^ in

the interest of justice and for doing equity between the

parties, it is necessary to remand the matter to the

disciplinary authority who will give an opportunity to the

applicant to defend himself by joining the enquiry to be

commenced a tresh after the stage of sej£=^=i?i/j of summary of

allegations. The applicant' to be provided with all the

documents to be produced before the enquiry officer and also

the statement of witnesses, if" any,, to be examined by the.,

department. After taking the reply from the applicant^ the

disciplinary authority himself or through the Enquity Officer

proceed with the disciplinary enquiry according to the rules..

The apt^k^af-it is,therefore, partly ksr allowed and
to

•the Impugned Order of Punishment ase quashed with the

following directions ;

(a) The applicant shall be reinstated in the service

'within the peiMod of one month from the receipt of the copy of
/

the judgement and shall be placed in the position as he was

before passing of the Impugned Order of Punishment. The

period from the date of the Order of Dismissal till the date

of .reinstatement shall be decided by the disciplinary

authority at the time of passing of the final order in the

enquii-y proceedings which shall be commenced a fresh from the

stage of serving summary of allegatons on the applicant. '

ib) ^ The disciplinary authority ite^f give aete^o^fge.

opportunity to the applicant in the said enquiry proceedings

and the same be concluded expeditiously,
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(c) If no enquiry is pr-oceeded against the applicant

under the relevant i-u1es i.e. Delhi Punishment Appeal Rules

1980 in that event also the disciplinary authority shall pass

an order regarding the period from the date of dismissal of

the applicant frorii the service till the date of reinstatement

in compliance with this order.

Under- the circumstances the parties are directed to

bear theii" own costs.

^Mittal"

Singh)
Member (A)

\

(J .p..Sharma)
Member (J)


