Central Administrative Tribunal

Principal Bench

0x,1096/90

New Delhi, the 2nd July, 1996,

Hon'ble Shri ».V. Harigezsan, VC(J)
Hon'ble Shri k.K., Ahcoja, M(A)

Jitenger Nath ,

54-H#, New Lyalpur Extension

near Som Bazar Ehowk . o
Delhi,110051. .o rpplicant

(#dv, sh,Us Bisht )

VS

Upion of lndie, through

1,Secre£ary, )
Ministry of Uefence,
New Uelhi,110011.

2.Encineer-in-Lhief's Branch
t#rmy Headquarters
Kashmir House

New Delhi,110011. . , Respondents

(#dv,.Sh,VSR Krishna)

CRUER (Cral )
ton'ble Shri ~;V, Haridasan, VC{J)

The grievance of the applicant who uwas
working as #3W (adhoc ) -in the Military Engineering
. is that
berv1ce/uhile the respondent WNc,2 issued two
panals for regular promiton of 213 officers
to the post of ASW, the applicant's name was not
included in the penel though he was fully qualified

@ano eligible and has been hclding the post

for the last six-years on ad hoc basis,
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_ The DPC according to the applicant has gone wrong

in not considering his merits on the basis of grading

in the ACR in respect of the higher post which he
was holding and comparing the same with those

of persons who was holding the post of Surveyor
Asstt, Gr,I, Thié'according to the applicant,

is againstAthe principle laid doun by the full Bench
of the Tribural reported in SLJ 1992(1)Vol,.43 225

in case of S5 Sambus and others vs, UUIl gnd others,
Further grievance of the applicant is that he

should have been given seniority in the cadre of

S# Gr,I, w,e,f, the date he was promoted as

Sugdt, B/R Gr,I, 0Un the basis of opinion given by

" him in the year 1978, These two claims are

being contested by the reépondents. The respondent's
wounsel admit that the full Bench of-the Tribunal has in
its decision referred to by the applicant laid down certain
'principles in considering the suitability of officers
woTking on @ higher post on adﬁoc basis while heolding’
the lower post subsﬁantially, But they contend

that since the applicant was not a party either in

this case before the Tribunal which led to the full

Bench decision and upheld by the Supreme Court or as
intervened before the Supreme Couft he is not entitled to
get the benefit of the judgement., Regarding the second
claim of the applicant of seniority from the date of

exercise of option, in the year 1978, it is contended
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that the option given in the year 1578 has been
cancelled and Furﬁher option was cealled for,

Later it is also &argued by the 1ld, counsel for
respondents that there has been difference of opinion
between the two membeis hearing the case UH/N0.448/93
angd as a result the matter has been referred by the
Bench to the Hon'ble Chairman for ccnstitgting the larger
Bench to settls the.issue, Ld, counsel for the
respondents therefore . contend that this issue

could be finally decided only after full Bench

settled the referred point,

2., . Ld. counsel for the applicant states that
regerding the seniority in the cadre of Supdt,.B/R, the
applicant would seek relief in separate application if
liberty to do so is given to him; and that the

issue regarding the comparison of nCRs as settled by the
full Bench uhiéh is confirmed Ey the Supreme Court Zlone
may be decided in this application., Ld, counsel for the
respondents has no objecticn in leaving open the issue
which has to be considered by a full Bench ana disposing
of this application deciding the other issue.

3. Hccordingly, we have heard thes 1ld, counsel on
either side, It is not in dispute that the OPC while
considering the case of the applicant coasidered

his AChs in the higher post of ASY
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and -equated £he‘same with the ACRs.oF his juniors
wdrking on a louer-post-SH Gr, I, 'Dn_the ioentical‘
issue the fFull Behch of the Tribunal in case of

SS Sambhus and others vs UGI and others (supra)

hes opined as followss

"The only reasongble and just sugcestion

that in our opinion can be made to meet
the end of Jjustice in the circum;tances
of the case is that for the period
during which the applicants shouldered the
higher responsibilities of the higher Class-I
poétq of ASW/SW their gradaticn as SA should
be treated &s one leQel higher than the
gféding awarded to them\as‘HSU as per the ACRS§
for that .period, " That is, if the ACR as ASUY
.rgflects "gpod" it strould be taken as
“uery.goné“ and if "very gcod" then it should
be taken as "outstanding®, In this manner

\ they are placed on equal footing for the
purpﬁse of assessment of comparative merits,
With this mooification in the grading, the
comparative assesment of the merits of the
éandidates.may be made by theASElECEion
committee and they may be accordingly

considered for empanelment,™

4, . hggrieved by the decision of the full Bench, -
i

the respondents filed an SLP before the Mgn'ple Supreme

. the -
Lourt and/SLP M8S: dismissed by order ddted 17.11.54,

-
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It may also be mentioned that certain persons who

were not parties to the original application which

led to full Benéh tuling had intervened in the SLP

and the Supreme Coutt held.that though they had not

raised this issue before the Tribunel in view of

e

the fact that they were also be identically constituted

.in the interest of justice their case had to be

reconsidered by a review UFC in the light cof the
of this

_ directicns-given by the Full Bench/Tribunal in the

judgement,
5. The applicant in this case ia 8lso §imilarly
placed like the applicanfs in ﬁhe Fqll Bench case also
like tﬁe iﬁtervenors Eefore'the Supreme Court. The
situat%on is identicai. The consideration of the
UPC of the aﬁplicant's case was obvicusly incorrect
in view of the Full Bench ruling, Therefore, it is
necessary in the interest d% justice that Review DPFC
should be held in the case of the applicant to consider
his case for ?egular‘promotion’as ASW in accordance
uith/the formula evolved by the Full BencH in its’

2
ruling,
€. In the resultfgivimg liberty tq the
applizént tc agitate the guestion of senicrity
in the grade of ASW and promoticn as ASW on the basis
of optiocn exercised iﬁ the ysar 1978 as SA Gr,I,

in @ separate proceedings, we.dispose of this

-~



L 1)
%)
L X 2

applicaticn uwith the following direction

to the respondents,

To censtitute the review DFC as on
A Coasndor [y pfibCodl-

8.3,1¢90 for regular promotion to ASW
7 /

on regular basis in zccordance with the

guicelines evelved by the full Bench of

this Tribunal in its ruling in case of

$% Sambus a nd others vs ULI and others

(supra),

The above direction shall be complied with
by the respondents within a'period of four months
of the date of cemmunication of this Drdér.

There will be noc order as to costs,

S e

( ~.V, Haridasan)

Vice Chairman(3d)

SCS



