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Hon'hie Mr, J.P, Sharma, Member{d)

The applicant who had already been conflrmad as Assistant aurgenn
in the grade of GDFQ—I Wa 8, Fo June 1975 was selected by UPSC as ENT
specialist In Qctober 1980, The grievance of the applicant is that
pramotions to the post 6f CMB were underteken by the Ministry of
Health, and though he was asked an opticn but he é;;?;ot give any
option to retain himself in the Specialists® channsl of promotion,
called Specialist Grade, while othﬁr.apecialists usre giuenvppcmotion
to the grade of Chief Medical Officer {CM@}, The scals of CMB and the
Specialist Grede-~1I is the same Rs, 3700=5§00. For the spplicant, it

was not a promotion post, /

2. After filing unsuccessful represebtation, the present CA was Filsd

in May 1990 praying for grant of relief that a.direction be issued to
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the respondent. to essign the applicant his ouwn seniority in the
gadre of Chief Medical Officer with consequential benefits of
promotion, arrears stcy, from the date juniors of the applicant

had been promoted to the next higher grade,

3. A notice was issued to the respondent who contested ths
application and stated that the applicant was like others working
in the Specialists Sub Cadre who wers reguired to give an.Option

of switching over te General Duty Cadre by the memo dated 26th

March 1988, The applicant did not give any option whicﬁ was required
te be given by April 1988, meﬁtioning that if an option is given

it will be presumed that hesis not interested for promotion to the

post of CHG,

4, The respondent has also referred to the fact that the service
of the applicant is governsd by the CHS Rules of 1982 as amended
from time to time, The Central Goyernment Health Service comprised

4 Distinct Sub Cadres e

{i) General Duty Sube-Cadre

(1i) . Specialist Grade { Non~Teaching)

{ii1) Specialiet Grade { Teaching } Sub Cadre
(iv) Specialist Grade {Public Health) Sub Cadre

They also averred that in view of the said rules,- transfer of such
off icers from ons cadre to another cadre is not permissible. The
respondent has alao annexed along with reply a schedule as Annexure

Rel wherse promotional avenues of this subecadre have been annexed,

S5, The applicant has also filed a rejoinder reiterating the facts
already stated in ths A, It is further stated that since the
applicant had not relinguished his lien on the General Duty Cadre

in the past of GOMD Grade-I1l, and he . being a confirmed incumbsnt,

in the normal course, he should habe bsen given a promotion in the
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Gemeral Duty Cadre in the next higher post of.CMO.

6, We have heard Mr, B,K.Aggarwal for applicant and Mr, J.Cs
Madan, ﬁrOxy for ihe respondent, During the course of hearing,

it was ruvagled by the applicant's counss 1 that aftar taking
voluntary retirement from service, the apﬁlicant has settled
abrosd. During the course of hearing, the lsarned counsel for

the aﬁplicant placed before us an order dated 27 July 1992

whereby the applicant has been granted pérmission for voluntary
rntiramenf undaf Rule 48-A of the CC3 {Pension) Rulss, 1972,

when he was holding the post of Senior ENT Specialist in Safdarjung

Hospital, That documentihas been taken on record.

7. Thw.sole'ccntention of the learned counsel for the applicant
in respect of tﬁe'grounds in the DA is that since the applicant -
has not relinquished his lien on the post of Genaral Duty Cadre

‘of GDMO Grade«11, the respuﬁdant should have coheidared the applie

cant as they hsve considered others for promotion in the sub-cadre

" of General Outy Post in Cenral Health Servics, We have considerad

| s lovank
this matter theughtfully and also the melief law placed by the

-learned counsel, reported in 1977 SC 19{A) and 1977 SC 58 AIR
77 SC 1988, Both authorities are regarding lien on the post,
Here the guestion of tarmination of lien of the applicsnt is not
aniisspe. The point in issue ie yhether the applicant-cculd

have besn conaidcrcd'without giving an option of switching over

to the subecadre of General Duty post for prcomotion in that channel,

The applicant made repeated representations asking for ancther

- thion $tating therein that hs was not sware of the channel of

\

promotion for the officers in the subecadre of Gensral Duty Cadre

bacause of a decision in Joint Action Cauncil'(jAC) meeting in
April 1989 where SAG lesusl post was incieasad fram 7 to 123 while
in‘other case of non=teaching and public health, the indrease is
nominal, In the non-teaching staff, there wsre sarlier 27 posts
uhi;h have been increagéd to 35, in teaching staff, there ware

29 ‘posts which have beer incrsascd to 37 and in public health,

thera wvare 35 posts which have been increased to 37,
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The applicant belongs tb non-teaching cadre, His repressntation
whiich he filed in August 1989; followad by a reminder immediately
thereafter was not favoursbly considersd by giving-airsply toythe
applicant, It cannot be disputed thatzg parson holde a lien, as

in ths present case, he cén be given promotien in thellevel.
However, when statutory rule provides 4 categories of fedical
Dfficers wmtkinﬁ in differsnt disciplines as statsd sbove and when
a particulér discipline does not envisage intef.transfur, nar.

the balancas of equities, an option is not only raquired.but also

is mandatory. Earii@r the applicant did net give an option bscause
he was satisfied with the existing strength of the cadre and his |
chance of promotion, Subsegquently, when certaiﬁ posta were .enhanced
in the General Duty Cadre posts, he asked for a second option, It
means that he was having a'uaacilafing mind in regard to fixing a
particular discipline at one point of time, If ths contention of
the applicant's counsel is accepted, then all the 4. categories
nnumeratua asovn will,at no point of time, have saparate entities;
Every person working ifn his disciﬁlina; according to his aéniority,
will iike to gat higher promotiome ‘gz;_ado catagory and thareby stee

pping over a person already working in that discipline or 6atagory.

8, In view of above contention; we do not zccept the contsntion
of the learned counsel that retantion of lien was in itself necessary

to consider the applicant for promotion to the next higher grade of

LM,

9. We also find that the gcaie of SsniD;‘CMD is Rs,3§00~5000 and
that of Specialiét grade is also the sams, The applicant at no point
of time has suffared any disadvantage inrtha-axiatidg conditiocns af
paymant of emoiuments to him. It is only becauss auénues of promotion,
acco;ding‘toAhimg got minimised or lessznesd, he raised a point of.

being considersd for the post of CMO in the General Duty Post.
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the reliefs prayed for by them have not been considersd favourably

~See

10, We have also considesred this asﬁect from certain earlisr
decided cases - ona Dr. M.P.Agarwal Vs, UDI DA No, 1811k90
decided on 11 Gct, 1994 by the Principal Bench whers Dr, M,P,
Agarwal was a senior physical pharmacist and the other case

is of Dr, D.P,Garg Vs, UOI OA 303/91 decided by PB by ordaf
dated 6th March 1992, Both doctors had similar grievances, and

{

to them by the Tribunal,
I

11 Having given the case a carsful consideration, we find
that the present application is fotslly devoid of merits and is

dismissed , laéuing the parties to bear their own costs,

Afly e
{S,H.NéiGE{ , , { 3. 7. SHARMA)

FEMBER{A) . ~ PEMSER{J)
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