
%

CEF^TTRAL ADfllNISTRATIV£ TRIBUNAL
PRINCIPAL aENCH, WEU DELHI

iPA r^lpH. 1094 or 1990

Neu Delhi this day of December 1994

Hon'ble Mr« 3.P. Sharma, Pleniisr (3)
Hon'blB Plre 3,R, Adige, Plember (A)

Or, Gurchisran Singh •
S/o late Shri Gurdit 3ingh
Age 53 years
R/o q-6/1 m Flat
Sector/ 13 R,K»Puram
New Delhi—66

EWT Specialist
Safdarjung Hospital
Meu) Delhi.

(Through 3h,0,K,Aggaru.'al, advocate)

Versus ' '

Union of India through
The Secretary
Ministry of Health & Farhily iilelfare
Airman Bhevanj Weu Delhi

(Through Sh«P.H,Rafnchandani, advocate)

.Applicant

,«».Respondent

3U DGEN£WT (Oral)

Hm^ble Hr, 0,P, Shsrmaj MembsrCD)

The applicant who had already been confirmed as Assistant Surgeon

in the grade of GDFiO-I w,e,f, 3une 1975 was selected by UPSC aa.EWT

specialist in Cctcber 1930, The grievanco of the applicant is that

promotions to the post of CM were undertaken by the Ministry of

Health, and though he uaa asked an option but he c^s^^not giu© any

option to retain himself in the Specialists' channsl of promotion,

called Specialist GradSj, tuhils other apecialiats wers given promotion

to the grade of Chief Medical Officer (CPffl). The scale of CPIfi and the

Specialist Gr®de«II is the same Rs, 3700-S000. For the applicant, it

was not a promotion post, /

2, After filing unsuccessful rapresaibtation, the present lOA was filed

in Ray 1990 praying for grant of relief that direction be issued to
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the respondent to assign the applicant his own seniority in the
V

^adre of Chief (Medical Officer with consequential benefits of

promotion, arrears etc,, front the data juniors of the applicant

had been promoted to the next higher grade,

3, A notice ujas issued to the respondent ujho contested the

application and stated that the apjDlicant was like others working

in the Specialists Sub Cadre who uer® required to give an option

of auitching over to General Duty Cadre by the mtemo dated 26th

Plarch 1908. The applicant did not giv/e any option which uias required

to be given by April 1980, mentioning that if an option is given

it will be preaumed that he&.is not interested for promotion to the

post of CRO,

4, The respondent has also raferred to the fact that the service

of the applicant is governsd by the CHS Rules of 1982 as atnended

from time to time. The Central Govemfnent Health Service ccmprised

4 Distinct Sub Cadres

(i) General Duty Sub-Cadre

(ii) Specialist Grade { Non~Teaching)

(iii) Specialist Grade ( Teaching ) Sub Cadre

(iv) Specialist Grade {Public Health) Sub Cadre

They also averted that in view of the 3aid rules, transfer of such

officBTS from ona cadr« to another cadre is not permissible. The

respondent has also annexed along uith reply a schedule as Annexur®

R~I wher® promotional avenues of thie sub-cadre have been annexed,

5, The applicant has also filed a rejoinder reiterating the facts

already stated in th« Oft, It is further stated that since th#

applicant had not rtlinguished his lien ran the General Duty Cadre

in the post of GONO Grad©-II, and h« ; being a confirmed incumbent,

in the normal course, he should halve been given a promotion in the

u
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General Duty Cadre In the next higher post of CPIG,

6, Ide have heard Mr. B,K»Aggaru)al for applicant and fir, 3,C,

Pladan, proxy for the respondent. During the course of hearing,

it was rgvealsd by the applicant's counssl that after taking

voluntary retirement from service, the applicant has ^•ttled

abroad. During the course of hearing, the learned counsel for

the applicant placed before us an order dated 27 3uly 1992

luheroby the applicant has been granted pennission for voluntary

ratirament under Rule 4S-A of the CCS (Pension) Rules, 1972,

whan hE waa holding the post of Senior MT Specialist in Safdarjung

Hospital, That documont;-has been taken on record,

7, Th» sole contention of the learned counael for the applicant

in respect of the grounds in the EA is that since the applicant

has not relinquished his lien on the post of General Duty Cadrs

of GDPIO Grade-II, the respondent should have conaidored ths appli

cant as thsiy have considarod others for promotion in the sub-cadre

of General Duty Post in Canral Haalth Service, Ue havo considarad

this matter thoughtfully and also ths E^=Sef law placed by the

-leamed counsel, reported in 1977 3C ig{A) and 1977 SC 58 AIR

77 SC 1988, Both authorities- are regarding lien on the post.

Hare tha question of tarmination of lien of ths applicant is not

an issue. The point in isaua is uhethor the applicant could

have been considered without giving an option of switching ovsr

to the 3ub»cadre of General Duty post for promotion in that channel.

The applicant made repeated rspresentations asking for another

option itating therein that he was not aware of the channel of
\

promotion for th® officers in the sub-cadre of Gsnsral Duty Cadre

bacause of a decision in Doint Action Council (DAC) msBting In

April 1989 whore SAG level post was increased from 7 to 123 while

in other case of non-teaching and public health, the indr«ass is

nominal. In ths non-toaching staff, there were earlier 27 posta

which have, been increased to 35, in teaching staff, there wers

29 posts which have been increased to 37 and in public health,

there ware 35 posts which have been increased to 37,
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The applicant bslonga to non-teaching cadreo His xeprasentation

which he filed in August 1989, followed by » reminder immsdiatesly

thereafter was not favourably considsred by giwirtg ^iiriiply toythe

applicant. It cannot be disputed thatj^a parson holds a lienj as
in the present ease, he can be given promotion in the level,

Hoijiev»r, when statutory rule provides 4 categories of ftedical

Officers working in different disciplinss aa stated above and uhen

a particular discipline does not envisage inter-transfsr, nor

the balanca of equities, an option is not only required but also

is mandatory# Earlier the applicant did not give an option because

he uaa satisfied with the existing strsngth of tha cadre and his

chance of promotion. Subsequently, mhen certain posta uisre .enhanced

in th© General Duty Cade® posta, he asked for a second option. It

maana that he was having a vaacilating mind in regard to fixing a

particular discipline: at ons point of time. If tha contention of

the applicant's counsel is acc«pted, then all ths 4. categories

Bnujnerat»d above uilljst no point of tifflfi, have saparate entities,

Evsry parson working in his discipline, according to his ssniority,

will Ilka to gat highar promotional, grada catagory and ther®by ste

pping ovsr a parson alrsady working in that discipline or category*

8, In view of above contention, ue do not accept'the contsntion

of the learned counsel that retantion of lien uas in itself necessary

to consider the applicant for promotion to the next higher grade of

9, ii)i2 also find that the seal® of Senior CHO is Rs,37Q0-50Q0 and

that of Specialist grade ia also the same. The applicant'at no point

of time has suffered any diaadvantag® in ths ©xiating conditions of

paymsnt of amoluments to him. It is only because avenuas of promotion,

according to him^ got minimisedor lesssnad, he raised a point of

being considared for ths post of CTO in the General Duty Post,
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10« Wb have also considared this aspect from certain earlier

decided cases - ona Dr. f^.P«AgaMal Ws, utJI OA No» 1611/9Q

decided on 11 Set, 1994 by the Principal Bench whsxs Dr, 1*!,P.

Agarsiial was a senior physical pharmacist and the otiier case

is of Or* D.P.Garg, Vs. UOI flA 303/91 decided by P8 by order

dated 5th f^arch 1992. Both doctors had similar grieyancas, and

the reliefs prayed for by them haue not been considered favourably
(

to them by the Tribunal*
I

11« Having given tha case a camful consideration, uj«3 find

that the present application is totally dsvoid of merits and is

dismissed f Isawlng the parties to bear their own costs.
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