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i IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

N E W D E L H I

P NO* 1602/90
5.A. No.j^Q5g/9Q

, MxjbP-

DATE OF DECISION 01v>08fgl990

Shri IQiiC'tt Vcnga ^ ^Petitioner '

Shri B>B^g Raval Advocate for the Petitioner(s)
Versus

Union of India & Another Respondent

Shri Mittal _Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. P<,K» KARim, VICE CHAlHy!AN(J)

The Hon'ble Mr. P, SRINIVASAN, ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGMENT

(of the Bench delivered by Hon*ble Mr» Srinivasan,
Adoinistrative Member)

This application has been listed before us today for

direction^ and also to consider MP 1602/9©« However, Shri m&f
Raval, the learned counsel for the applicant and Shri Mittal,

the learned counsel for the respondents suianitted that the

application itself can be heard on merits along with the MP.

We have accordingly heard both of them and m proceed to deal
thewith Ok as well as^MP finally.

2. So far as the 0^ is concecned, the applicant who is

working as ^0k:iO-lI in the Intelligence Bureau (le) at New Delhi
5 V

Is aggrieved this application vdith ao order dated 6.'4.199o



- 2 -
)

by which he has been transferred to Jammu 8. Kashmir from

Delhii;^

3, Shri BitBrii Raval, the learned counsel for the applicant

submits that the applicant's transfer to jacnmu & Kashmir

M --
was out of because the applicant had approached

this Tribunal challenging his reversion from the post of

ACIO-II to that of JIO-I. The applicant has filed

application PfowOA 995/88 challenging his reversion*

Though, the applicant has been restored to his original

position now, the respondents have not been reconciled to

the fact that the applicant had a right to challenge his

reversion before this Tribunal|^ Therefore, during the

pendency of that application, the applicant was transferred

to jammu 6. Kashmir. The order dated 6*4«l990 covered

50 persons, of whom only the applicant was transferred to

Jammu 8. Kashmir vriiile others have been transferred to

other places. In fact, the applicant had worked in Aizawl

upto 1986 and was transferred to Delhi by an order dated

25.9.1986• There were others, who had been in Delhi much

longer, but who were not transferred. This was by way of

special favour to them and « a punishment to the applicant.

There were 5 officers who had actually volunteered to be

posted to jammu 8. Kashmir, but instead of transferring

them, the applicant has been picked up and transferred,
v'

As an annual exercise, the names of 84 officials had been

circulated in December, 1989 indicating their present place

of postingxand the duration of their posting at that place,
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with a view to ascertaining their wishes for the next

postihg» The applicant did not opt for. posting to
I

jammu E. Kashmir, but still he has been transferred.

The applicant was not in the best of health and if he

has to work in jammu & Kashmir, he may not be able to

perform at his best. A list of 34 persons has been

appended as Annexure A«4 to the application, all of

whom had remained in Delhi longer than the applicantJ

surely some of th^ could have been, transferred to

jg,K instead of the applicant; Shri Raval, therefore,

contend^ that the applicant's transfer which was a

mala fide action, should be quashed by this Tribunal^V

4a During the pendency of the Qk^ the applicant

sought for an interim order staying his transfer. On

30.5.1990, this Tribunal passed the following operative

order:-.

» While not acceding to the request of
granting the interim stay, as prayed for,
we direct the respondents to consider arni
decide the representation dsted 20»4,1990
subraitted by the applicant with regard to
his transfer, referred to above, before
relieving him of the present place of
posting".

In pursuance of this order, the respondents rejected

the applicants request by their order dated 8»6«i990^

MP 1602/90 challenges this order and preys that it

should be quashedy Shri Raval submits that this order

dated 80:^1990 being purely consequential to proceedings

initiated in the 0^, he had a right to challenge it by way

of an MP:r /'^v
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5, Shri Mittalj> the learned counsel for the
n

respondents sought to refute the contentionJof Shri Rav^l*

Even though- in the order dated 6i4*i990» the applicar^ was
not. ^ -

the only person to be transferred to J8.K, it was^as if no

other person was transferred to By an order dated

i8r45'.i990, four officials, namely, S/Shri P.S. Bist, M,P«

Shanna, Hooda and Sahab Singh had been transferred

to Srinagar. Subsequently on 3is|5=5l9909 four more officials

had also been transferred to Srinagar. Finally on 13>6>i990,
Yj different

5 other officials had also been transferred to £•"--! places
not

in J8.K# Thus, it was^as if the applicant was singled out

for such transfers The respondents had nc reason to feel

annoyed merely because the applicant had approached this

Tribunal challenging his reversion© That was his right

and they should have no grievance against him for doing soS?

Shri Mittal drew our attention to a list of 35 officials

attached as Annexure R-5 to the counter-affidavit of the

respondents out of which, except 5, all others had worked

areas

for longer period^in -Mji border^han the applicant. Two
- had a

of the officials, ,@o® M^-wlhmii^vvorked for ^horter period
and the other

or^or no period at all in the border, were on

medical groundsi Two other officials, who had worked for

26 months and 48 months respectively in the border area, were

working in ; @7 sensitive unit from w^ich they could not be
._ • vi_ •,'

and the 5th official, who had rendered 102 months

of service in the border as against ill months by the
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applicant, was ivoxking in a Training Facultys; Thus, it

cannot be said that the applicant had been singled out

for awarding a punishment transfers On the other hand, the

respondents wanted the seirvices of the applicant in J&K

and that was why he was transferred. Shri Mittal^pointed

out that transfer is an incident of Goverraaent service

and this Tribunal should not interfere in such routine

matters*

6, Shri Raval at this stage pointed out that all the

transfer orders posting other persons to were passed

after the applicant filed the present application Herely

to frustrate the applicant. The applicant was also not

keeping good health arid he could have been exempted from

duty in J8.K now. He could have been assigned to Training

duty or to sensitive work. Shri Raval submitted that his

allegation that the transfer was mala fide had not been

effectively refuted by the respondents*

!• We have considered the matter carefully^ it is

true that transfer is an incident of Government service

and once a person enters Government service, he has to

accept transfer to different offices of the department

in which he is warking» A transfer order can be

challenged only on the ground of mala fides,. The applicant

alleges that he was transferred because he approached this

Tribunal challenging his reversoni; Shri Raval very fairly

admitted that the applicant has since been restored to his

old position. If the respondents had really been annoyed

that the applicant had filed a case, we doubt whether they
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would have restored him to his original position. Even

though other persons were transferred to JE.K by ord«rs

on subsequent date, the fact remains that a large

number of persons have been so transferred^. Ultimately,

whether a person should, be exempted from transfer on
I

medical grounds or for the reason that he holds a

H
sensitive or faculty post are matters exclusively

with the domain of the executive^ This Tribunal will

interfere only where there is a fatal legal flaw; It

could happen that some people remain in one place for

long periods and others are transferred earlier, but this

could be for reasons of administrative convenience# After

hearing both sides, we are not persuaded that the transfer

order in this case is a case of mala fides or of animus

towards the applicant* We are, therefore, not inclined

to interfere with the impugned order of transfer, in the

view we have taken about the impugned order of transfer,

it is no longer necessary to consider the MP challenging

the order rejecting the applicant*s representation against

his transfer;

8* In the result, application No.1062/90 is rejected

at the admission stage itself and MP 1602/90 is disused

of as having become unnecessaryi

parties to bear their own costs;

(P. srinivasan)
MEIABER (A)

(P.K. KARTHA)
VICE CHAIRVIAN(J)


