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(1) ‘Ga No. 1530/89
NIRMAL SINGH
“f VERSUS

UNION OF INDIA & OTHERS

(@) 0.A. 1219/89

" SOM ‘DUTT
VERSUS

UNION OF INDIA & OTHERS\““”,‘

(3) OA 34/90

_ASHWANI ‘KUMAR

UNION OF INDIA & OTHERS -

(4) 04 123/90 -

A.K. JAIN
VERSUS
UNON OF INDIA & OTHERS
(5) 04 182/90 I'
ASHOK KUMAR SHUKLA
| i ' ' VERSUS
UNfON OF INDIA

(6) on 262/90

) HASAN AFSAR KAZMI & OTHERS'

" VERSUS
UNION OF_INDIA & ' OTHERS
(7) 0A 360/90
AMRISH PURI

' VERSUS

UNION OF INDIA & OTHERS

(8) OA 584/90
SMT ASHA KHURANA

UNION OF INDIA & OTHERS

<THE'CRRTRAL ADHIHISTBATIVEfTRIBUHAL
' IPRIICIPAL BEHCB ‘NEW DELHI -

" VERSUS.

A

VERSUS

\V
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::wwhlch were. elther 1ssued .or were belng 1ssued but stayed

by the orders . of. Tr1buna1 ﬁgn_kggse.,oi 'N1rma1 Slngh,.'no

CeyomsET/E0

B

| SUSHIL KUMAR. SHARMA i, '1, e +APPLICANT . e

VERSUS

. UNION OF INDIA & OTHERS R - ...RESPONDENTS.

(10) OA. 395/90

N

SANJAY MEHTA ., .-APPLICANT

vErsus .

UNION OF INDIA & OTHERS ‘; . ...RESPONDENTS

-

(11 OA 105/@9

V.K. THAREJA_.. S . ...APPLICANT -

UNION OF INDIA~&,OTHERS | ; ;A ~ ....RESPONDENTS

S/Shr* R.K. -Relan; B.S. Mainee,

-f Kulshreshtha &:E X. uoseph counsel for the Appllcants

"S/Shri S.N. Sikka Romesh Gautam,

& O0.P. Kshastriya N .counsel for the Respondents

" CORAM:

Hon ble Justlce Shrl Ram Pal Slngh V1ce Chalrman

Hon ble Shr1 I. P Gupta Admlnlstratlve Member

,,'\

Ju DfGEE'llEAN T

(Delivered by Hon'ble Shri I.P. Gupta)

. VERSUS.... }ﬁ;¢Qf\;»Z;Jjuqfe+>~!ea~~éﬁf

The. issues raiSedlin\thedeforesaid OAswbeing similar

,,,;_the._t Originélv-Applications' are 'being‘ con51dered together
. hThe appllcants were app01nted as - Junlor Accounts Ass1stant/

;Clerk Grade. AL (Rs 330 550 rezlsed» to ARsv 1200—2040). in

,f;1986 and one was app01nted even on 1. 9. 1986 They have

approached .th Tr1buna1 agalnst orders of[ termination

o the Rallway D1v151ons betweendlApriln '1985 and May/June :
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interlm stay order was issued s1ncegthe termlnation order'

v

had been effected and ante-status quo’could not be granted

1

The termlnatlon was belng done w1thout any notlce as they

could not quallfy in Appendnx II examlnat1on of IREM w1th1n

' i)

ii)

111)

. that-

1n’ the Appendlx II Examlnatlon and the1r requests

the prescrlbed per1od and w1th1n the prescrlbed chances.

quash1ng the' termlnatlon orders_Iandg'treating the

appllcants as conUnmng 1n‘service'

grant of more opportunltres to appear 1n Appendlx 11

Exam1nat1on»>
In‘ the event of'fapnlicants' ofailure'-to pass in
5 ‘attempts, :the'lapplicants“'may‘7he transferred
as._Sr.‘ Clerk on the executlve s1de by change of_

category

The learned ‘counsels for the'*apbliCantsiicontendedg

The appl1cants had taken either‘ 2 or 3 chances .

- \

for more chances were not acceded tou\fThe Indlan“
Rallway Establlshment Code contaln Statutory rules'
govern1ng general condltlons of serv1ce appllcable.
to_Railway»serVants. fRuIex217 says“that the rules

for the recrultment of non gazetted rallway servants

are contalned 1n the Indlan Ra1lway’ Establlshment

?Manual and therefore “ follows that h ' rules
1n IREM assume statutory force. 'ﬁule-167 of IREM

lays down 1nter alla that dlrectly recrulted clerks

Grade T “(appllcants were shch clerks Grade 1)

‘&iii*fbéf“dn‘ probatlon for:”one *year"and.;Will'[bé

*feiigiﬁie “for éonf1rmat10n only after pass1ng the

“?Ep}ésdkfﬁédfdepartmentaf'exam1nat10n 1n‘Append1x II.

1

contd...
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.Necessary
xacquire a knowledge of the
“Appendlx 2 p

1nc1udes papers[

-& Procedure,, Accountlng etc. :. Paras

1‘f3. The examlnatlon w111 b

'of'each Office,j

‘t4'(a) Normallynno rallway serv

u(c)l

""b’" ) o . -

A : - : ’ . - ’ : .-!, A .
fac:lltles w111 ”be g:ven to . .them -to.

rules and procedure.tf

"

rescrlbes the syllabus for exam whlch:

Book keeplng, General Rules

3 & 4 of

) Appendlx 2 read as follows if“i' : ’ ‘.; _p

e conducted by’ the Head

who w1ll also dec1de the 1ntervals

at wh1ch it should be held

ai vr AR

ant'n1ll be permltted

’_. . T y
- "‘- » = " 7 ot -
e i "-s&x.. R 2- ST

the examlnatlon more than thrlce,

tQ. take
1e£‘Accountsv

but the F1nanc1al Adviser ‘and’ Ch

“officer mayi.ln- deserving cases permit a-
Acandldate'Lto take,.the ,examlnatlon for  a
.fourth time, and,» in very except1onal cases
the General Manager may permlt a candldate

... to .ake.,thel_examlnation for the iiith_'and>‘

the;lastftlme.<

,(?>4 No. rallway servant | who _has less thanb'Six“
K months serv1ce 1n a Rallway Accounts Offlce~
'or who has .not - a reasonable chance of pa581ng 5
;the examlnatlon' w111 be llowed to appear"

'",1n the examlnatlon prescrlbed 1n th1s Appendlx

e : Pl e
In. - xcept1onal c1rcumstances "the condltlon

regard1ng“.s1x months m1n1mum service may

be wa1ved by the- General Manager.

' Temporary‘ railwa§ servants may be perm1tted?
' to s1t for the' examlnatlon . but it .should
= b_f clearly understood that the pass1ng ‘of
3thls examlnatlon w1ll not g;ve them a c1a1m
:for_f”absorpt;on.’ in “fthe' permanent : cadre.

- - Lo , .

(d), A candldate'_ who falls‘:in“hthe' examination‘
but . shows’ " marked excellence\-by _obtaining

- not” less . than. 50%"3 n.any subject may be .- . -

exempted from _further 'exam1nat10n in that

subgect in subsequent exam1nat1on.

RS

- L contd...

ooy .9
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The rules provide for 3 chances but the
5th. chances could be glven by the approprlate
ies _1n deserv1ng and exceptlonal cases but none
pp11cants were g1ven more thani3- chances.

The letters offerlng appo1ntment to the appllcants

1ncorporated certaln clauses viz:

(a) They“.ﬁould fbe,_opgﬂprobation for one year and

would be conflrmed only after passing the

‘vprescrlbed examlnatlon in Appendix II of Rule.

167 of IREM

(b) Durlng probatlon "6 months' training would

= - .t LR e =t . . [ L e

’ *have to be undergone e R R IR Ry

. (c) 1If the candldate does not pass . Appendix 1II

examination -in two chances within 3 years
of service or if ‘his ‘progress is not satisfa-

ctory, his . services ~ would be terminated.

(d) During‘ probatlon services can be terminated

with 14 days ' notice from '~ either side.

- Thus the_learned,cpucsels’ccntecd that Condition ( C-)

"is not in ‘confirmity with.Rule 167 Appendix 2 quoted earlier

and 1is

stricter.  Firther the applicants werg either not

1

given any training or were given training for 3 day for

3 months. No notice for the termination was given.

iii)

. "il.v ) ‘. M

- According’ to.'Rule 301..,0f IREC, temporary railway

servants with over 3 years continuous service

- .shall  be entitled to; a month's notice but' in the

"caseé 'of the appliéahtsy' one month's notice  was

/
not glven.

Four chances have been given in some casés e€ven

_;as_llate as 1990 fThe cases of Shri N.C. Walia

"~ and Shri\R.K;gSoquwereﬁcited. Five chances were

T”:avalled of by ‘Shri” Attar Singh and Shri Igbal

Ahmad

o

contd...
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w1th1n

'period

" the

App01ntments of all applicantS/made prior tb 3 9. 86
by which instruct:ons dated 24 6. 1986 were c1rculated

1nstruct10ns that ih“

These ,laid*“down 1nter.'alla

respect of directly recruited Clerk Grade I the

Railways/Units should ensure that two clear chances

tol‘appear in‘ the- Appendix 2 (IREM) »examination

3 years' of their serv1ce

available duly taking 1nto con51deration the training

*1nvolved After' their training ,is over,

employees should be made' to' _appear in two.

e:ﬁ% exammnations vmthin 3 years*from the*date of thewr'“m‘

app01ntment. Those who have.:aVailed of- 2 chances
,Within {3 years .and who still apply for' a thirdl
chance within T.or beyond 3 -years l-their cases

1f found Justifled could be referred to the Board

The other -clauses of

the instructions mentioned:-
(c) ;jrespect. of _candidatesl'whof"didl'not avail
of-'anym.chancef nithin»‘three yearSj of "service, on
1mediCal"grOunds; involVing.Arequest for‘;leave- of
abserice . supported by ‘Sick . Certificate . from the
Railway Doctor, "in spite of . the examinations
hav1ng been conducted during that period ‘ reQuest
f" grant ;ofy chance after completing of. three

years of serv1ce
'the’ bas1s 'of”
‘the FA&CAO concerned and
found to be Justifled

w1ll be cons1dered by the Board
‘the

1f the case

only on personal approval 'ofA

is otherwise

1

,did1lnot appear

(d) case the employee in " the
[93r11§?« Examinations withinl'three years due:rto;-
_genuine; health reaSOns duly supported by proper-
Railwayb Medical Certificate and /a chance - was -
granted, by the Board after completlon' of three“'
. years, of serv1ce v1de (c). above which ‘Was avalledﬁ
by the emloyees requests for . grant of one more - -
chance, _1.e.,: the second chance after three years
service may be . referred to the’ Railway . Board,

w1th the personal approval of the General Manager.

It is

felt that 1nstances of such cases, as also

contd.: -

- were "ij’ e N

‘should be made‘”'

pese
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fiof those dealt w1th the (c) above would be extremely
'"?rare as for example on occas1on of maternity leave

- taken by female employees. f: However such cases;’

1{may be recommended 1n such manner that the
vemployees w111 have an opportunlty to appear in

i“¢“"‘ .'the< examlnatlon “within - one' year’ thereafter i e.-
e -“"'fw1th1n a total span of four years from the date
B ";of app01ntment ' s

'(e) Merely absentlng Jn the two examlnatnons held
”*FfWithln three years of ‘serv1ce “'will not - amount
*toy-chance-*ﬁNotu counted"‘and no**reference should'
‘be made' to the Board for add1t1ona1 chance, and

—

'the employee s, serv1ce should be termlnated w1thout
'orders.A

‘The 1earned ‘counsel for the ?applicants _contended"

‘that Appendix ‘2 of IREM allowed '3 normalfchances and the
:Ath‘4and 5th in the d1scret10nw;of authorltles specified

and 1nstruct10ns 'of” 24.6. 1986"cou1d -not ~override the

prr0V1s1ons of “the manual which - had statUtory force’ énd

"moreso when the 1nstruct1ons were. subsequent ‘to -the app01nt—

‘-ments. . Even the . otfers,»of; appoxntment Wthh provided

!;similar ,conditions of“»two chances in.;:3. years could ‘not.

r@,be agalnst the. prov1s1ons of :the. ;rules;

[

s } o s . ce e -

_yi) Some of the appllcants Were app01nted or compa551?'
T '::onate : ound and 1n the case 1of Ra} B1r Slngh
’;Vs.,G M N R etc. (OA 1742/89 de01ded 1on 11 1 90
‘twherel the appllcant had been glven three" chances
ﬁithe, Bench held that whlle he_ cannot c1a1m "as‘
':of ,rlght, that heh should be ‘retalned as Clerk‘
Grade il “in; the Accounts Deptt.,> the termlnatlon
'Wbuld”run‘counter to the very purpose of app01nt1ng
the appllcant ”iéhﬂ; compass1onate "grounds. - The
:7term1nat10n order was‘ quashed ‘and “the - respondents
“were d1rected to allow the appllcant to cont1nue
-&fto work as- a temporary Clerk Grade‘f'ln the Accounts_
‘““Department t111 n“ alternatlve Job commensurate

:wlth h1s' qua11f1cat10n :and exper1ence waswrgiven

"fto him:*

- contd,...r
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There<have/insf&nces where Clerk Grade I on Aqgounts
ave / _ 4 A

side were allowed to change category as Senior

" Clerk. in  same - scale even subsequent ‘to Railway

'Board s 1nstruct10ns of 24. 6.1986 after not qualify-

ing in 3/4 chances. The cases ~of Alka Sahani,
Sharda Singh, R.K. Shrivastav, HarJ;ﬁ ~ Singh &
Km. Neeru nghawan were quoted. ' Orders dated

9.5. 1989 regarding change of category Dby Harjeet

‘Singh andfiKm; Neeru Nljhawan-rend. dated .14.6.89
.in. respect -of- R.K. ’Shrivastev wvere also 'shown.

The' CAG  of India in 1987 by order -dated 31.3.87
i.e. after Railway Board S 1nstruct10ns of 26.6.1986

ordered that directly recrulted audltors in the

"5ca1e rof. Bs1330‘660/1200—2040 therohances<of depar\

mental examination - stood 1ncreased from 4 to 6
to enable staff to pass confirmatory examination.
The Department 1s no goubt different ©but the

employees in Railways hold similar posts and perform

eimilar functicns. © Op 24.11.1988 the All India

Railway men Federat ion - in the 1light of CAG's
decisicn of 31.3.1987 represented to the Railway

" Board for enhancing ‘the number of chances to six

on the same analogy and the matter is still under

- the consideration of. Railway Board - But the service

» of the employees have been ordered to be termlnatedﬁ

For not passing the Appendlx 2->exam1nat10n theilr

,ennual increments already stood stopped and - termi-

. ~N
nation orders resulted in double jeopardy.

: L
The' 1learned. counsel for the = respondents argued

The . appllcants had tralnlng even as CG II in the

~ same syllabus Therefore training was- curtailed
to_"3 months. In the case of Nirmal Slngh he did

" not apply  through proper :channel "and so the gquestion

of-training di¢ not. arise. ' Had he passed the con-
flrmatlon‘ examlnatlon in 1986 he would have asked
for ‘conflrmatlon w1thout underg01ng tra1n1ng

No’ candidate was “given more than 3 chances after

mhelinstructionSwdf 26.6.1986_Qrfbrthm:maqerevm1aﬂer198&

Thé" appointments of . the applicants were subject
to the condltlons_ in the .app01ntment 1etter and
the services were' terminated in terms of these
conditions. On failure to pass -the -examination
within prescribed chances and ~Withiﬁ prescribed

' ‘ . contd. ..



;:f% ". " period ‘the services wer&"terminable without notice.

1 S ) rRulesf in para 167 .of QIREM._regarding the number

of chances pertalned to category €G II and not

P ?for CGI 'g

i ian . Analys1ng the facts_ and issues 1nvolved in these
- cases,’ we flnd that Rule 167 clearly says that Conflrmatlon

4

_of d1rect1y recru1ted Clerks Grade I w111 depend on pass1ng

l

’3the-.departmenta1 _exam1nat10n~ 1nf“Append1xt.2 to »Rule 167.

Appendlx 2 1s therefore squarelyiapplicable.i The termination

,,“Jﬁaorders"Jwere» v1olat1ve _of Rule §01 of the IREC (Indian

:?ﬁatinay'?EStabllshment_ Code)- inﬁjcaseypof appllcants ‘khd
;1were_not givehyone month‘s'notiée and who had served conti-‘
Jnuousiyy,for _over- three :years..t ’The:'appOintment letters
did - say'*hat ‘the services were termlnable in -the event

of fallure to pass the conflrmatory tests "within 3 years

Y GRS TSI e

{ o 1n two chances but such termlnatlons w1thout notice agalnst

- the principles of natural Justlce and agalnst Rule 301

" of IREC cannot be' Sustained “Firther - the respondents

¥
M,
¥

I

”cannot take the plea that one part of the offer of app01nt—
-ment viz 6 months tralnlng would be 1mparted durlng proba-
.tion "was'”not 'necessary' to be* 1mp1emented and the other
“#  part:.was: mandatory: (v1z pass1ng of  the Conflrmatory examle

.nation) notwithstandingy the provis1ons of Rule 301 of

: ‘ ) IREC Stlll further the RailwayffBoardwﬁby ‘their letter
%f o Aiot_.lnstructlons dated 24 6 86 cannot vary statutory rules
§‘ E ”ii»"WWHCE;Werefnot:amended; There are a. catena of Judgements
E ’to the effect that admlnlstratlve order/ln tructlons cannot
?t 'icompetehly;th_vai statutory rulehzand i it there be contrary
%i >proyisions;;inn,the .rulesbn' .admlnlstratlve instruction
; e mﬁéfﬁ,gfvé*= way - and the ;ruleffshallv.prevall (C.L. Verma
Vs sfait’é’ tvof--.U.p'.: -  ATJ* 1990(1)49 SC; Bindeshwari Ram
Vs State of Blhar - sLJ 1990(1) SC' 82; D.P. Gupta Vs..
. vUOI.-‘ - SLJ 1989 (3) _434 CAT) A somewhat identical case
% ”Was’decided'by the'Lucknow“Benchiof thesCAT'in 0A No.115/90
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;the_ Rallwayv Board s

' *,6hf7é ‘7 1991 (Rag Kumar Gupta & Anr. st?;;

”fwhere “the order of termlnatlon,“was con51dered 1llegal

'*Jdeemed to be 1n contlnuous serv1ce. g:In the conspectus
ﬂof the- above v1ew of the matter the termlnatlon orders

";Tw1thout one month s notlce in case of appllcants who had

‘worked as OG I. . .t

+

’:?}lt_ris further observed that .para - 167 prov de‘.

ﬁ;the exam1nat10n more than thrlce but the FA&CAO may

ldeserv1ng cases, permlt la candldate to take examlnatlon

T

»nMahager ;may;lpermit a candldate to ,takefiexaminatlon for
-;theu flfth and the last t1me.._ In the 1nstant cases _the-
j;appllcants were n glven the opportun1ty beyond three

'ﬂ;chances. ﬂ'?Them learned counsels for the respondents hadf

-

--u

'for the appllcants who c1ted cases as mentloned earlle.,;

”“fwhere more thanv three chances were g1Ven., . Therefore

i ,—4_

f;should be g1ven. ThlS would also be in" keeplng with: the'

'>'d1rect10ns glven by the Lucknow Clrcult Bench in OA-No. 86/90

”declded on 31 7 1991 ( R S Panu & Ors.ﬂVs/ U O I & Ors )

TR N 5..

.\. . -

"had mentloned ,that 1n cases where the employees d1d not’

s - PR

~1nstruct10ns' dated 24 6 1986 whichd

.fwndh'arbitrary and asv:Qﬂashed and the appllcants- weref-”

'served contlnuously for over three years are quashed and -
ka{the appllcants would be deemed to be 1n contlnuous serv1ce~‘

tw1th no back wages for the perlodc they have not actually;ﬁ

'that normallv no rallway servant w1ll be alloweo to take"
_fourth t1me and in very exceptlonal dcases, the General"
fbrought out that after 1983 none had been glven more than”
:f‘3 chances.A_ ThlS was controverted by the learned counsels,.

;we would d1rectf.the, respondents ‘to con51der each case*

i,

{'on merlt w1th af v1ew 'to determ1n1ng whether more chances

Stlll further ‘1t ‘is observed t'at'Anotw1thstand1ngnf’:fe“

vquallfy 1n the”examlnatlon even after ava111ng of chancesf'

contd... .
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hr referred to fthelr seryices as ~“CGI shouldiﬁbefnterminated‘

':and 4 case the employees so requested the1r cases for
app01ntment CGsII as fresh entrants An” the* Accounts‘
Department would be con51dered there have been 1nstances
as brought ‘out” earller in thls order" where CGI on- Accountsl
's1de were: allowed to. change category ‘as Senlor Clerk 1n

Yt game pay scale after not quallfy1ng in-- 3/4 chances.g Therefore

we direct’vthat 'the‘<CasesV_Ofumtheaﬁappl1cants should also

be.considered’forgchange of category.

‘l) pThe term1nat1on _orders w1thout “one’ months - notice

o

in case of appllcants who had served contlnuously
Hfor over three years are quashed and the appllcants,
:'would be deemed to be in contlnuous 'serv1ce w1thfg

no back wages for any perlods they have not actually

't

tfworked as CGI

D

'2)‘_The respondents should cons1der each case on mer1t

,to determlne whether more chances should be given

for pass1ng the conflrmatory examlnatlon 'and'

5 '.:.;“_ SRR . . _::_\'.
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'_3)€theA_respondents should cons1der the cases of the

Tl

iapp11cants for change -of‘ category Hiny the same_

‘scale of pay , In cases where any add1t1onal ‘chance
.'ior__ conflrmatory ‘ examlnatlon ]Oﬁ' accounts side
_is; given 1n pursuance ’of (2) above,.. ﬂg change

34925. category ‘ hould ) be;1 con51dered thereafter.

. R
. 3

‘fThese d1rect10ns should be complled w1th as early

P R

as p0331ble. R

.t

Wlth the aforesald dxrecuons, the OAs are dlsposed of and

- 1nterlocutary orders passed would stand merged mto theSe drrectlons.

~

o oy srwﬁm actx"f‘af’r*q o TN e
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