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CLNTRAl AD.HIWISTRhT Il/L tribunal
principal BENCH: NEJ DELHI

0 »A,1035/90

Nau DGlhij this the 15th Oiecambsr, 1994

Hol^'ble Shri 3.?, Sh3j:rna, flembar (0)

Hon'ble Shri S,R. Adige^ Hembsr (A)

Smt. Pushpa Agrs^aij
y/a Dr, K.G^ Aigpaual,
°/a C-SO, South Lxte nsion Part i j,
Neu Delhi, », . pp1ican t

By AdVGC8 te :Shr i G,D, Gupta

Ws,

1, Union Public 3arnica Commission,
through its Chairmanj
tJholpur House, 5hahjahan Road,
Nbu Qslhi,

•x 2, The Secretary,
Union Public Ssrvice Commissiahj,
Dholpur House, Shahjahan Road,
!'-isui Delhi,

3, The D'aputy ^acr star y (Admn, )
Union Public Sarv/ics Commissianj
Q'holpur Hou33j Shahjahan Road,
Nsu Delhi, Respondents

By Advocate iShr i Wijay Hehta >
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Hon'ble Shri D.P, Sharma, nsmberC^)
•y'

The applicant has been jorking as nechandcal

Operator in the U,P,SeC, In the year 1376 she was

subjected to disciplinary procsadings resulting

uithbaIdii-Q^of next increment. On SQ.SaVQ she
submittad her resignation from ssrvics- The next

day she moved an application i,a, 31,5,73 uithdrauing

the letter cf her •r ss igns t ion . HpuaOer, Deputy

5ecrBtary accepted the resignation on 31,5,78

itself but the formal order uas issued on 1,5,73,
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The applicant therefors filed the Mr it petition-,

before the High Court which came on transfer to the

Principal Bench and registered as T, A, No .507/85 ,

That ^transferred application uas decided !biy the

judgement dated'3,3,86 and the order accepting

her resignation issued'on'1,5.78 uas quashed and

direction of reinstatement with all consequential

benefits uas auardedo The applicant rejoined the

service and her services ^as treated as continuous

u,3sf, the date of her initial appointment-i .e,

19,3,65 as if no resignation had taken place,
I

Uhen the applicant joined "on 3«3,35 the proceedings

of the 2 earlier PPCs uere reuieued and the applicani

u)as found fit for confirmation on the basis of

Review DPC- for Dune,1 979, She uias therefore given

substantive a-ppointment as Mechanical Operator

uj.Ssf, 1,7,75 by the order dated 12,12,38, Her

seniority in the grade of Hechanical Operator uas'

determined as per instructions on the subject and

the' applicant uas placed senior to Kum, Indra Devi

vide O.f'l, dated 5,5,39, The applicant uas appointed

to officiate as Technical Assistant (Hollar ith)

vide order dated 10<>11.87 and she uuas accorded ,

seniority in the grade u,e,f, 29,4,83 uith effect

from' the date her junior uas made senior as

Technical ftss is tant (Holler it h) . She uas a Iso

given benefit of adhoc appointment to the post of

T.A,(Ho11.) u,e,f, 3,3,36 to 31,7,85 by the order

dated 30,6,36 and for the period from 1,3,86 to

3G9II.86 vide order dated 14,8,35, There'fore,

her provisional seniority uas determined above

Kum, Ind.ra Dsvi in T„A,(Holl) u.e.f, 29«4,83,
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2, The applicant, houeuer, mada a rspraaentatian

• in Dune 1989 against ths seniority list of Plechanical

Opara to r (ft »0») issued on 5,5ea9, In that representation

she has pointed out. that she uas appointed alonguiith

Smt. Versha Flalhat'ra, Shri P.S, Dain and 3mt', Malti
there i«

Quggal aiidi/ a uiide gap in her seniority and that of

the others named abov/e.in the' grade of T,A,(Ho11),

Hsr position under issniority list is shoun at 3,[\lo,

48 uhils that of abaue named batchmate at 3.!Mo«2Q,

2'1 and 25 respectively. In this representation

she has prayed that she-should be confirmed as f-l »

u,e,fc the date hsr above named batch mate uere

{S confirmed ahile she has been given confirmation

' from 1,7,75, After making the aforesaid represent-

ation, she filed this application- in F'layj 1990

and she prayed for the grant of the reliefs quoted

belou;-

(a) f^'llou this Original; Applicr^tian of the

applicant u ith costs;
i

(b ) issue appropriate direction or directions

order or orders

i) quashing the Remo, dated 12,12,83 confirming'

the applicant as M.Q, from 1,7,75 and the I'̂ emo,

. dated 22,8.89 rejecting the objections/

re pressnta tions of the applicant against the

seniority lists of f1,0s. and T, As , >

ii) declaring the applicant entitled to be

confirmed as u,e,f, the date from uhich

her immediate junior had been confirmed as
uith a 11 consequential benefits, such

as seniority, etc. to uhich she uould have

been entitled had she not illagally been

confirmed uith.'effect from 1,7,75;

1^'
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as on 1,G,78 the persons appDintsd aubstantiual y,
ranked senior to the applicsnt by virtua of their
subs tent iv3 appointment in the grade ai i.-^uhniual
QpSEStor on the basis of Rsvieu DPC after joining

f 3 3.35. On tha basis of
the off ICS

3une 1979 'Jhars one afficar Kum, lndr= Oeu^
been appointed substantivsly ".e.f. 1.7.75, the
applicant has baar, given subst.nti«. capacity ..s,
tn.c. u.B.r. that data and "as rankad senior to
Kum. indra Da«i. Thus, the applicant is not
entitled tc any confirmation or substantive
appointment before that data. "II benefits
bean confirmed on t he applicant 'U.e.f. 1.7. lo.

The applicant haa also filed the rejoinder ^
rliteratlog the same facts averred in the application,,3 3,pUcantalsohasfilad..P.B2/91.here28

taspondents- uere impleaded aa respondents from, 31 but none of them have come ^ contas.

this sp plication a

5 Ue heard the learned counsel for the parties
* j nrs fhs nsrsonal f ilo

end also perused tha records a.- P
, •„ n-^ It is avidsnt from -'

•of th3 applicant. ,
. ^ c- rrbivCu!"'>

I -
r ^la

t]

t ptQC^S^ • - . , ,
• • t-pri in 1974 for disobedienCBRulBS, 1965 uas inix-x^^ted m ^ ^

of orders of superior officers and
in a manner unbecoming of Qgavarnmenu SoiJ--

1^, „f Hithholdiroaf one.inQrsnisntshe was imposed a penalof^uilWnoi i.y

.ith cumulative effect. ' In late 1975 , proceedings
under ^ule 14 'uJere initiated against her, ''̂ gain

in 1975 disciplinary proceedings under Rule 15

'>Jars initiated against her and shB uas UQrnsd,

Ui i'-j"

pjig 16 of tha CCa^Cu'.)

»«t



y

r

IS
;3:

2, The spplicsnt, ho'uJeuerj made a rspraasnta tian

in Dune 1 989 against the seniority list of f^echanical

OpBTr? to r (P1 ) issued on 5,5,33. In that re presentation

she has pointed out that she 'aias appointed alonguiith

Smt. Marsha fnalhotta, Shri P.S, Dain and 3mt', Flslti
there is

Ouggal- arid;/ a uide gap in her seniority and that of

the others named abava , in the' grade of T.A,(Hol.l),

Har position under seniority list is sho'uJn at S.islo,

<48 LJhile that of aboye nemed batchmate at 3,Mo»2l),

2'1 and 25 respectiv/ely, In this representation

she has prayed that she should be confirmed as -.0,

u,0,f. the date heraboya named batch mate uere

confirmed ahils she has baen given confirmation

from 1,7,75, After making the aforesaid repressnt-

ationj she filed this application- in May, 1990

and she prayad for the grant of the reliefs quoted

bslouj: -

/•o \

(b)

«kj.

ftlloiJ this Qiriginai; Application of the

applicant u ith costsj

Issue appropriste direction or directions

order or orders

i) quashing the T'lemo, dated 12,12,83 confirming

the applicant as M.C, from 1.7«75 and the Fiemo

. dated 22,8«89 rejecting the objections/

representations of the applicant against the

seniority' lists of f'l.Os, and T„As , all) ;

ii) declaring the applicant entitled to bs

confirmed as w,3sfs the date from which

har immadiate junior had been confirmed as

M,Q, uith all consequential benefits, such

as seniority, etc, to uhich sha uould have

been entitled had she not illegally baen

confirmed u ith effect from 1,7,75;
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iii) also declaring the applicant entitled
to haue besn promoted to the post of

T.A,(Hq11) after assigning her due
seniority in the post of i'T.a, u^e.f,

the date from uhich her immediate junior

• had baan promoted 'as T,A.(Holl) vjith

all consa quent ia.l benefits, such as,

arrears of pay and allouancss, seniority,

further promotions, if any, to uhich

she uould have been entitled had she

been - treated to have been promoted as

ToA,(Ho11) from her due date;

(c) Issua such other direction or directions, order

or orders as may be deemed fit,and proper to mraet

the ends of justice,

Ss The respondents filed the rfeply and opposed

the grant of the reliefs on the ground of delay^

laches as uell as limitation. It is stated that

31 !^-,Ds, were confirmed, in the grade by the recommend

ation of the OPC held in 1 974 and 1 977, When the

applicant resigned from service and was relieved on
\

1,6e78, 2 DPCs were held as stated above for

substantive appointment to the grade of P'T.Ce Qn

the basis of the assessment of her record, the

applicant uigs not found fit for substantive appointment

in the grade of by tha aforesaid two DPCs,

Another QPC was held in December 1977 where two

more officers were recommended for substantive

appointment but at that time the applicant could

not be considered and' therefore a Review OpC

Was held.in November 1988 so as to include her in

the zone of considera tian, but the Review DPC

found/unfit for the substantive appointment. In

accordance with O.'M, No <, 9/11/55-RP^' dated 22s12<,59 5

« S •
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as on U6,7a the persons appGintsd subs tantival y,

ranked senior to the applic-^nt by virtuEB of their

substantive appointment in the grade of rlechnica],

Op§Eator on the basis of Rsvieu DPC after joining

ths office ui.e.f, 3,3»SS. On the basis of DPC of

^une 1979 uhere one officer Kum. Indra Deui had

been appointed subs tant ivsly uj.e.f, 1.7.75, the

spplictant iias boen giv/sn substantivs capacity as.

uJ.s.f. that date and 'Jas rankad senior to

!\U[t";, Indra D'evi, 1hus . the applicant is not

entitled to any confirmation or substantiva

appointment before that date. All benefits have

been confirmed on t he applicant u,e,f, 1.7.75.

4, The applicant has also filed ths r a joinder

reiterating the same facts averred in ths application,

Ths applicant also has filed , F, 62/51 where 28

respondents uers impleaded as respondents from

4 to 31 but none of them haus come to conteat

this applications

5. l.ie heard the learned counsel for tha parties

and also perused the records and the personal file

of tha applicant. .It is evident from the fila

that proceedings under Rule 16 of the CCS(CC'̂ ')

Rulesj 1 965 uas initiated in 1974 for disobedisncB

of orders of her superior officers and having acted

in a manner unbecoming of a government servant and

she uas imposed a penalty of'•^Withholding af'.ons.. incrs mant

uith cumulative effect. In lot© 1S75, proceedings

under '^uls 14 'uiere initiated against her. ^^gain

in 1 976 disciplinary proceedings under Rule 16

'•Jers initiated against her and she was warnad.

• . • 6#
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In Dscambgr 1976 again a memo, under Rule 16 uas

issued and she uaa. imposed a penalty of withho.lding

of one increment for a period of ons year. Again

in 1978, a disciplinary procGBdings were initiated

undar Rule 16 of -ths rules and thers has been

another complaint also against her.

S, Regarding, out turn of the applicant as

M.C, and her performance she uias conveyed adverse

remarks for .the period ending 31,12,65 that her

uork and behaviour has not been satisfactory» She

uas also infotmed to give a batter account of

herself and ensure that thara is no repetition

of such remarks in her confidential reports in

f utura (F!-6), She uas again conveyed adverse

remarks by the memo, dated 3,3,69 for the year

ending 31,12.68 that she has to improve her

attendance and uork. Again by a memo, dated

2,9,76 she was again conveyed adverse remarks

for the yearing 1 975 that she is extremely in-

disciplined and insubordinate to all har superiors

and is a source of great disturbance to the ujhole •

Q.F, Branch. Further her performance in punching

uork is very poor either due to her carelessness or

on account of her poor pick-up in pundi ing u ork

procedures and her performance in other allied

clerical uork has also been very poor. In her

-punching for N»D .A,/•ecambar 1 975 examinationy

her punching mistakes have gone upto the extant

of 255^ resulting into sheer wastage of ICL cards,

• «. 7,
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She has been judged as undependable and unreliable

sny type of uork technical and non-technical,

In shortj it appears that'she has been given adverse

remarks for the year i.965j ig68 and 1975 and.shs

has also been served with memoo of chargesheets Qrid

in some cases punishment have tioaan auareded in the

year 1974j 1975 and 1977, On 3Q»5«78 she tendered

har resignation uhich uas accepted on 31.5,78 and

conveyed to her on 1,6,78 but as she has uithdraun

tl"e resignation on 31,5,78 as a result of decision

in T, A^ o7 '̂g5 (3 y the order dated 3eS,86, Tha

^ ' • acceptance of her resignation has been quashed
and she has been deemed to be in service. In

vieu of this there is no entry of annual remarks

in the annual confidential roll of the applicant

for this period as she rejoined "the office on

3,3885. The offer of appointment made to her
is

by the memoe dated 12,3,55/available in the depart^

I
0

isL

mental file« She ' uas appointed on probation for a

period of 2 years uhich period may be extended at •

the discretion of the appointing a uthority, Ste

accepted- the terms of appointment, the appointment

uas made purely•temporary and not to confer any

title to permanent employment. This offer of

appointment goes to shou. that though the applicant

'•Jas placed on probation for a period of 2 yearSj

yet it Uas a temporary appointment and uas not ,

in substant ivs. nature, A temporary' appointee

acquires quasi psrmanency after 3 years of

service and has to be made a member of the service

on the availability of a substantive post, Merely

« «s8j



because she 'Jgs declared quasi-permanent uill not

ipSQ facto make hsr appointment to substantiua post.

Though there is nothing on record that the probation

period at any time extended yet there is no document

available which goes to shoui • that sha has successfully

completed the period of probation. In such a sitciation

the practice in the department has been of absorbing

the temporary employees by making them regular after

confirmation. The respondents in their reply clearly

•stated that two Depart rrental Promotion Committee one

held in 1 974 and the other in March 1 977 considered

the confirmation of the temporary Mechanical Operators

^ and the applicant uas found unfit for confirmation

by the DPC. Those found f it by the QPC uere confirmed

in their appointment and has stolen a march over the

applicant,in the first DPC of 1974, 13 persons uere

•junior to the applicant and in the DiPC held in f'larch^

1 977, 8 more persons junior to the applicant uere

confirmed. The applicant therefore rightly uas

superceded. It is rule of service, jurispradance

that a person uho is confirmed in its turn ranks

senior to those uho are confirmed subsequently.

Para 3 and 4 of O.FI, of 22,12,59 makes it clear that

permanent officers of each grade shall be ranked

senior to parsons iJho are officiating in the grade

and tilhere persons recruited initially on temporary

basis are confirmed subsequently in anyordar different"

from the, order of merit indicated at the. time of

tftair appointment, seniority shall follow the order

of confirmation and not the or ig inal ^iorder of merit.

In uisu of the circumstances, the action of the

respondents in not 'o3 nfirming the applicant alonguith

juniors referred to by the applicant in her application

cannot be found fault uith. Though the confirmation

L
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is mosL, 'an.-inglorious" uncssr-tainty but a temporary

employse unless he is givsn subs tant iv/e appointment

on tha availability of posts cannat uithout the

fauo.ursblB r Gcommand a t ion of the OPC can ba

confirmed in ssiruicBa In fac'c confirrnation may

ba taken as permanency in service with a lien on a

pos'Cjfor, a temporary employee there may be no lien

on ci post and the •' .mQsant the appointment is mads

substantive^ under the rules applicable to such

appointee j he gets a lien on the post and a conse

quent berth in the seniority list. The contention

of the learned counsel is that confirmation in

service is not material for being brought on the

seniority list and he has quoted at length the

Const it ut ion Bench Judgement of Direct Recriijiitrnsnt

Class II Enginaars' Association Vs, State of Haha^

rashtra (V9Sa) 2 5CC 715. The Hon'bls Supreme

Court considered the Constitution Bgnch judgement

in the case of A,N, Sehgal & ors Vs, Raje Ram

^ Sheoran and others reported in (l933) 24 "T C 559,

The Hon ble Supreme Court held that promotes on

officiating vacancy or on eK cadre post not mambsr

of the service till appointed substant ively to a

cadre post,service rendered prior membership to be

treated as fortuitous only which- could not-be

counted for seniority^ This position holds good

even if employes has been allousd to complete probation

period during fortuitous promotione It is therefore

held that where statutory rules link seniority with

conf ir mat ion 5 seniority cannot be fixed according to

length of service. The Hon^ble Saprsme Court

..10.
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uas seizadj of the matter uith refersncs to rule

5 (2 ) f 8 (Vi ) and 11 (4) of the Harysna Saruics of

Elngineersj Class I, piJ.Q(R.B. Branch) Rules,I960,

In that a promotes Exacutive Enginesr continuous

to retain his lien on a post as Class II officer

till he is appointed subs tant iuely to Class I

service* Though that uas s case uhere intarse

seniority of l^iract Becruit to the service and

that of the promotsa from Class II officer to .

Class I uas in issue for that ratio equally

good in the present case inasmuch as the

195 9 'Jhich U3S the rule extant at that Lime for

and
determining sen ior it y/Links seniority uith con

firmation, A contention .of the learned counsel

for the applicant therefore that her full length

of service since 1 955 be counted in the grade of

HoQ. as well as in the further promotional post

of T,A.(Ho11) cannot ttes accepted, '^hen s tempoary

employee has not been mada substantive in the

appointment because of her unsatisfactory performance

on the post such an employee cannot equate uith

those who have been judged d.nd their performance

uas commended, Thero is no discrimination in

this regard. The learned counsel for the applicant

could not show that hou the applicant could have

been confirmed uith her batch mate of 1965 uhen

since her joining the service she has b sen given

adverse remarks in her '̂"CR for the years 1965 51 968

and 1375 and disciplinary departmental proceedings

uere also draun against her in the years 1 975 51 976

and 1977»

.11.
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7e It is establishsd rula that if the ssrvics

record of particular year is nat av/ailabla of an

amploysB, .such smployea being out cf service for

number of years and subsequently by an order of

ths court such an employee is hold to b 3 continuous

in service then the future csrasr prospects of such

an emplayae can only bs judged on the basis of ths

remarks the Bmployee has sarnsd for ths period'

uhen in activa service prior to sarlier d issngggsms nt

either by rasignation^ removal or tarmination of

ssrvicBs The rscord of the applicant therefore

A r Nof" -he period sarlisr to ig78is of such a nature
V-'

0 uhich cannot give her benefit as she has~ claimed

confirmation alonguith her batch mate of 1 9S5 .

8, In fact in this application the applicant

has noty praysd for any revision to her seniority

either in the grade of 1^,0, feist she has claimed

only the confirmation as MeO® from the date from

uJhich her immediate juniors have been confirmed

and on the besis of that confirmation she should •

be given berth in the seniority list alonguith

her batch mate, 'Jg have already reached the

conclusion that the applicant could not have been

confirmed alonguith har batchmate and the respondents

have rightly considered hsr confirmsd uj^e.f, 1.7,75

in the grade of uin the basis of this con-

firmatioHj she has been given promotion as

Technical Ass istant (Hq-H) and this promotion can

also be Lnbfc antedated as prayed by her. uith respect

to her batchmata who joined alonguith her as HbD.

in 1965, There is another reason also that th0

p
I

k
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spplicant cannoi.. be considared for prornotion to

Technial Ass istant (Ho 11) bacausc of her advsrse

service record txll ths data she r es igned f rom the

service u,eBf, 31 «t)a76 though ultimately she has uith"'

draun the resignation uhich has been Upheld by ths

Tribunal in its judgement referred to abo\/G dated

9 3o S 6 •

9® The contention) of the learned counsel for the

applicant, therefore that the applicant should be

granted promotion as N,0,(Holl) on the basis of

coQuinuous length of service from the date of her

^ initial appointment cannot be accepted. The applicant
^ substantivaly 3ppointed only u.e.f, 1,7,75 and

the respondents have cansidersd her further promotion

on that basis giving her benefit of next balou ruJe

vis-a-vis K;utt), Indra Devi 'uiho was considered in

the DPC of 1 979, That uias the earliest occasion

'jhen the applicant could have been considered for

substantive appo intfnent after her resignation uias

uiithdraun by her upheld by ths Tribunal as said

above and her uere parusad by the DPC,
/

10' The application is therefore totally davo id
and

of m2rit_^is dismissed leaving the parties to bear

their ojn cost.

(S.R, ADIGE)
Member )

'rk'

(.3,P, SHARMA)
Hem bar(3)


