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CENTRAL ADMINISTRATIVE TRIBUM AL

PRINCIPAL BENCH: NEJ DELHI

New Delhi, this the 15th Ogcember,1394
How'ble Shri  J.Ps Sharma, Member (3)
Hon'hle 3hri S.R, Adigey Member (i\\
Smt, Pushpa Agrausi,

u/o Dr, K.G, Fgrauﬂ15

R/a u~3u, South Extension
New Delhi,

r
o
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r4
ot

8y hdvocateiShri G,B, Gupts

-~

» Union Public Service Commissizn,
through its Chairman,
Gholpur House, Shahjahan Road,
New Ueslhi,
2, The Secretary,
Union Public Service Commissiah,
Cholpur House, Shahjahan Road,
Mew Delhi,

[#N]

The Deputy Secretary(#dmn, }
Umion Public Service Commissio
Oholpur Houss, Shahjahan Road,
Neuw DLlhl.

By Advocate:Shri Vijay K, Mehta
QRDER

Hon'Sle Shri J.P, Sharma, Member(J)

«. . Respondents

The applicant has been working as Meghanical

Jperator in the UePs5,Ca 1In the year 1

576 she was

subjected to disciplinary proceadings resulcing

uithhaldﬁnﬁaf next increment., On 38.3,
submitted her resignation from ssrvice.

day she moved an applicatiom i.,e. 31,35,

-

78 sne

The next

S

78 withdrawing

the letter of her resignetion. Houwaver, Deputy

3

1.

Segretary accepted the rs smgnauxon an

ued

‘fJ

itself but the formal ogrder was iss

oeels




CT.A, (Holl) u.e.f. 3.3,86 to 31.7,86 by the order

\§

223

- The applicant tﬁeréfore filgd the urit petition,

before the High Court uhich-came on transfer to the
Principal Bench and fegistered as T,8,N0,507/85,
Thaf_transferrad,applicaﬁiun uas Qecidad by the
judgement daﬁed'3.3t86 and the order accepting

her resignstiosn issued on’1,6.78 was guashed and

directiocn of reinstatement with all’cdnsaquential'

benefits was awarded, The applicant rejoined the

-

service and her servicss was treated as cantinuous
W.2.f, the date of her initial sppointment.i.e,
19.3,65 as if no resignation had taken place,

When the applicant joined on 3.3.86 the proceedings

of the 2 earlier BPCs uwers reviewed and the applicant |

Wwas found fit fqr confirmation on the basis of

Revisw OPC for June,1979, She uas therefare givén
substantige appainthept'as‘Mechanical Operator

W.8.F. 1.7.75 by the order dated 12,12,88, Her
seniority in the grade of Neéhanical Bperaturvuas 
determined as per instructioms cn the subject and 4
the applicant was placed senior tg'KQm. Indra Devi

vide 0.M, dated 5,5.89. The applicanﬁ Was appointed

ta officiste as Technicel Assistant(Hollarith)

vide order dated 16,11.87‘and sﬁeﬁmas accorded

seniority in the grade w,e.f. 29,4,83 uith effect A
From‘thé date her junior was made senior aé
Technical fssistant (Hollerith). She uas a lso

given benefit of ‘adhoc appointment to the post of

dated 30.6.86 and for the period from 1.8.86 to
30,11,86 vide order dated 14,8.86. Therefore,
her ﬁrouiaianal seniority was determined above

Kum. Indra Devi in T,A,{Holl) w.e.f, 29.4.88. -

0003.
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2, The 2pplicant, however, made a representatiaon
- in June 1989 zgainst ths seniority list of Mechanical
Dperator(M;O.) iésued on 5.5,8%. In that representation
- she has pointed out:that'she Was appointed alongwith
Smt. Versha Malhotta, Shri P.S, jain and 3mt. Malti

_ ‘there is .
Duggsl and/ a wide gap in her seniority and that of

the others named above.in the grade of T.A4,(Holl).
Her position under seniority list is shown at 3,Ns,

48 whils that of abave named batchmate at $.No.20,

21 and 25 respectively. 1In this representatian

she hés praygd that she»shduld be confirmed as M.J,
v,8,f. the date her above named batch mate uwere
| 0 ‘ confirméd while she has been given Confirﬁétion
*from 1,7.75. After meking the aforesaid reﬁresantn
ation, she filed tgis applicatioan. in Meay, 1990
and she preysd for the grant of the reliefs quoted

below: -

(a) Allow this Original Application af the
applicant with costs;

{b) 1ssue approprizte direction or directions

VoNe
”-

order or orders

i) oguashing the Memo, dated 12,12.88 confirming"
the applicant as M,3, from 1,7.75 and the Memo,
dzted 22.8.89 rejecting the objectians/
representations of the zpplicant agasinst the
seniority lists of M,0s, and T,As.{Hall);

ii) declaring the applicant entitled to be
canfirmed as M,J3., W.e.f, the date from which
haer immediate juniar had been confirmed as
M,0, with a 11 consequential benefits, such
as seniority, etc. to uwhich she would have
been entitled had she not illagally been
confirmed with ‘effect from 1,7,75;

L . ."' ' | | | .s.bs
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ag on 1.06.78 thé persons appointed substantivel y,
ranked senior to the applicant by virtue af their
\ subsbant ive agppointment in the grade of Mechnical
Opsrator on the basis of Revieuw CPC after joining
the offics was.f. 3.3.86. on the basis of UPC of
June 1979 whsre ane QFFicer Kum, Indra Devi had
been appointed substantively W.gefo 1.7.75, the
applicant'has been given substantive capacity as.
M,0e WeBele that date and wWas rankad senior to
Kum. lodra Devi, Thus; the applicant is not
entitled to any confirmation sr substantive
appointment beforé that date. ®1l benegfits have
—— f » negon confirmed cn t he applicant WeBsFe 1eTelOs
KV" :
£
4, The applicent has alsac filed the rejoindarn

rgitersting the s=me facts averred in the spplicaticn.
The applicant also has filed M.Pe 62,91 where 28
_ ‘ ) o

paspondents Wers impleaded &3 respondants TICM

4- to 31 but none of them have Coms to concast

this zpplication.

5. Ug heard the 1garned counsel fsr the parties
g rused t ods and the personal file
- and slso perused the FeEpzas =0 D
gnt from the file

= 7
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A
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L j *a 16 of the cC

% ' i

that proceedll

t
iq 197 W AlanhadiencE
Aulss, 1965 uas initiated in 1974 Fur disgbedl8nCE

€
L:"
€.

of orders of ner superior officers and having acted

in a manner unbecoming of & governmeni sgrvant and

she was imposéd a penally ofﬁuithholdixgaflonsﬂinc;ament
sith cumuletive offect, In lata 1575, procesdings

under fule 14 were initizted ageinst her. Again

sn 1976 disciplinary proceedings nder Rute 16.

War

w

ke s ‘
initisted against her and she Was warned,

QQ.D.




from 1.7.75. After making the

N
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2. The 2pplicant, however, made a representation
in June 1989 =zgainst the sgniority list of Mechanical

P I\‘ I . .
Melde,; issued on 5,5,85. In that representation

P

Operator
she has pointed out that she Was appointed alonguwith
Smt, Versha Malhotta, Shri P.%, Jzin and Smt. Melti

there is
Duggsl and/ 2 vide gap in her seniority and that of

the others namsd above. in the grade of T.4, (Holl).

fer position under sGﬁiarity list is shown at 3,Ng,
48 whils fhat of above named batchmate at 3,No.20,

21 and 25 reépectiuelya In this represenctation

she hes prayed that she should be confirmed as M.d,

Wetefo Bhe date her above named bateh mate were

confirmed while she has been given confirmation

jad]

foresaid represent-
ation, she filed this application. in May, 1350

and she prayed for the grant of the reliefs quoted

below:-

(a) Rllow this Original Applicatisn =f the
applicant with costsg

(o) lssue appropriste direction or dirsctions

order or orders

i) guashing the Memo, dated 12,12,83 confirming
the applicant as M,8, from 1.7.75 and the Memo,
dzted 22.8.89 rejecting the cbjections/
reprasentations of the applicant against the

seniority lists of M.O0s. and T.Rg.{Holl);

declaring the applicant entitled to be

|-
[
L

confirmed as M,3. w.e.f, the date from uwhich
her immadizte junicr had been confirmed as
M.0, with 2 11 consequential benefits, such
as seniority, etc. to uhich she Wwould have
been entitled had she not illsgally basn

confirmed with effsct from 1,7.75;

“L ' weadi,
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iii)

Issue such other direction or dirsctians, order
or orders as may be deemed fit and proper to meat - -

" the ends of justice. . '

oc

£
eo

also declering the applicant entitled

to have been promoted to the post of

- T.A.(Holl) after assigning her due

'seﬂiority in the post of N;D} U.e,f,

the date from which her immediate junior
had besn promoted ‘as T .,A.(Holl) with

all consaquential behefits, such as,
arrears of pay and allowances, senisrity,
further bromotions, if any, to uwhich

she would have bgen entitled had she
baen. treated to have been promoted as
T,A, {Holl) from her due datay

Ths respondents filed the réply and opposed

, : |
the grant of the relisfs on the ground of delay, '
1

laches as uwell as limitation., It is stated that

31 M,Cs, wsre confirmed in the grade by the recommend -

applicant resigned from service and vas relievad on

stion of the OBC held in 1974 and 1977. UWhen the

AN

1.6,78, 2 DPLCs were held as stated above for
substantive appointment ta the grade of M,C,  Dh

the basis of the assessment of her record, the

epplicant Was not found fit for substantive appointment

in the grade of M,C, by the aforesaid tuws OPRCs,
Another OPC Ués held in December 1377 uhere tuc
more officers were recbmmandea-For substant ive
appointment but at-'that time the applicant could
not bs consider#d and therefore a2 Review DPC

uss held in November 1988 so as tp.includa her in
the.;oﬁe of considératiﬁn, But the Review DPC

her : ] . N
found funfit forthe substantive appointment, In

accordance with 0.M, No,5/11/55-RPS dated 22,12.59,

as el e




s on 1.6,78 the persons appointed substantivd y,
ranked senior to the applicsnt by virtue of Lheir

substantive agpointment in the grade of Mechnicel

af

<
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e
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Opérator on the basis of fe er joining
the affice w.e.f, 3,3.86., 0On the basis of CPC of
June 1578 where one officer Kum. Indra Devi had
been sppointed substantively w,e.f. 1.7.75, the
applicantvhas been given substantive capacity as.

Mele wee.f, that date and was rsnkad senior tg

Kum. Indra Devi, Thus,; the applicant is not

£,

4a The 2pplicant has alsg filed ths rejoinder

reiterating the ssme facts averred in the spplication,
. ¢

The zpplicant also has filed M,F. 82/97 where 28

respondents uere impleaded as respondents from

i

4 to 31 but none of them have come to contes

!.—l

this

13}

pplication,

1 for tha parti

©
Q.

c
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. deg heard the legarn
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and also perused the records and the personal fils

of the applicant., It is svident from the file

that proceedings under Rule 16 of the LCCS(CCH)

Rules, 1965 was initiated in 1974 for discbedience

of orders of her superior officers and heving &cted
in 2 manner unbecoming of a government servant and

she was imposed @ psnaliy of.withholdimgof one incrzment

3
-J

rte 1575, procesdings

U2

With cumulative effect. In 1

o

under fule 14 were initisted ageinst her. Again

A

in 1976 disciplinary nroceedings under Rule 16

Wwere initiated against her and she was warned,

s
5]
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In Degcembgr 1976 agasin 2 mems. under Rule 46 uas
issued and she wag. imposed a penalty of withholding

of one increment for a period of ans yesr, HAgain

irn 19878, = disciplinary proceedings were initiated

-under Rule 16 of -the rules and thers has been
another complaint also against her.
B, Regarding. outturn of the applicant as

M., and her performance she was conveysd adverse

&
o
-
®
+

i
ch

o

remarks for the period ending 31,12.6

~uWorlk and behaviour has not been satisf

oY)
i

cto

(_
L]
-
9
i
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ul

was alsc informed to give @ better accocunt of
\5%} herself and ensure that there is no repstition
of such remarks in her confidential reports in
future({R~6}, She was agsin conveyed adverse
o remarks by the memo, dated 3.2.65 for the year
ending 31.12.68 that she has to improve har
ttendance and work, Agein by a mems, dated
2,9,76 she was again conveyed adverse remarks
far the yearing 1975 that she is extremely ine-
A disciplinad snd insubordinate to =ll her superiors
and is 2 source Of great disturbance to the whole
UsF., Branch. Further her performance'in punching
work is very poor elther due to her carelessness gr
on account of her poor pick-up in pundiing work
procedures and her performance in other allied
clerical uork has a lso been very poor. In her
-punching for N.D.A, /Decembar 1975 examination,.
herApunching mistakes have gone ugto-the extent

of 25% resulting into sheer wastzge of ICL cards,

-a.'?s
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title to permanent employmént. This of fer of

yet it was & temporary zppointment and was not . R ‘

‘acquires quasi permanency after 3 ysars of

She has been judged as undependable and unrelizble

for any type of work technical and non-technical.

In qhdrt, it appears that'sﬁe has been given advarse
remarks for tha yéar 1963, 1968 and 1975 and she

has also been served with memo, of chargesheets and
in some cases punbshment have ﬁean.auareded_in the
year 1974, 1576 and 1977. OJn 30,5.78 she tenderad
ng resignation which was accepted an 31.5.78 and
cénveyed to her on 1,6,78 but as she‘has withdraun
the reéignation on 31.5,78 as a result of dacision
in T,ﬂ,NOQED7/85 byjtha order dated 3,6,86. The

acceptance of her resignation has been guashed

and she has been deemed to be in service, 1In

view of this there is no entry of annual remarks

in the amnuel confidential roll of the applicant .

for this periocd as shg rejoined the office on _ |
3{3986, The offer of'appointment made to her

is ' ,
by the memo, dated 12.3,65/available in the depart-

mental file. She‘uasappointéd on probation for a

‘the discretion of the appointing a.uthority, She

period of 2 ysars uwhich period may be extended at- : |

accepted. the terms of appﬁintment. The appointment

was made purely temporary and not to confer any

éppointment goes to show -that though the applicant

was placed on probation for & period of 2 yeers,
in substant ive nature. A temporary &ppointee 1

service and has to be made a member of the service ' }
on the avzilability of a substantive post, Merely

0'0089
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because she was declared quasi-permanent will not

ipso facto maks her sppointment to substantive post,

"Though there is nothing on record-that the probation

period at any time extended‘yet thera is no document

aveilable which goes to shouw  that she has successfully

completed the period of probatian. In such a situsiion .

the practice in the department has baen of absorbing
the temporary employzes by making them reqular after

canfirmation, The respondents in t heir reply clearly

-stated that tuwo Departmntal Promotion Committes one

held in 1974 and the other in March 9977 considered
the cﬁnfirmation of the tem@orary Mechanical Operators
and the applibaﬁt was found unfit for confirmation

by the OPC. Those found f it by the DPC were confirmad
in t heir sppointment and bhas stolen‘a march over the
applicant.in the First DPC of 1374, 13 persons uwers
Junior to the applicant and in the UPC held in March,
1677, 8 more:barsons junior to the applicant uwere
confirmed. The applicant therefore rightly was
supercedéd. It is rule of service jurispradence

ihat a ﬁérson whg is cﬁnfirmed.ih its turn ranks
senior to those who are confirmed subsequéntly, |
Para 3 and 4 of O0.M, of 22,12,59 makes it clear that
péfmanent offiéers of each grade shall be ranked
senior to persons uwho are officiating in t he grade

and where persons recrulted initially on vemporsry

basis are confirmed subsequently in anyorder different’

from the order of merit indicated at the time of

their appointment, seniority shall follow tha order
oF.canirmation and not the ariginal:order of merit,

In vieuw of the Qircumstancaé, the action of the
respondents in not ' nfirming the applicant alaHQUith
juniOPS'reférred to by the'applicgnt-in her applicatibn

cannot be found fault uith, Though the confirmation
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is most an.inglarious uncertaintybu® = tamporery

employee unless he is given substantive appointment

on the availability of posts canngt without the

o
[

avourazble recommandaticn of thg OPC can bs

it}

confirmed im ssrvice. In fact confirmation may

be taken as permaznency in service with a lisn on

1

- post,for & temporary employes there may he no lien
on & post and the - mement the =ppointment is made

substantive; wunder the rules spplicable to such
appointee, he gets 3 lien on the post and a CONS@e
Quent b@rth in the seniority list, The contention

of the lssrned counszl is that confirmatiocn in

f* service is not material for being brought on the
seniority list and he has quoted at length the

Constitution Bench Judgement of Direct Recruitmant

-

Class II Enginsars' Assacistion Vs, 9tate of Maha.

C

=

rashira {1930) 2 SCC 715. The Hon'ble Supreme
Court considered the Constitution Banch judgemant

in the case of AN. Sashgal & crs Vs, Raje Ram

; shearan and others reperted in (1933} 24 ATC 559,
o .
oy ) . ) .
f#k' : fhe Hon ble Supreme Court held that promotee an

officia%ing vacancy or on ex cadre post not mamber

of the service till appointed substantively to a

cadre post,service rendered prior membership to be
trgated as fortuitous only uwhich could not.be

counted for senisrity, This position holds good

even 1f employes has been allowed to complate probaticn
pericd during fortuitous promotion. It is therefore
held that where ststutory rules link sgniority uwith
confirmation, seniority cannot be fixed according to

length of service, The Hon'ble Jgpreme Court

OG"DO
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5(2), 8{11) and 11{4) of the Haryana Ssrvices of
Enginsers, Class I, PID(R.B, Branch) Rules,1360.
in that & promotee Executive Engineer continuous
to retsin his lien on a post as Class II aofficer
till he is =ppointed substantivsly to Class I
service. Though that was 2 case uhesre interse
seniarity of lirect Recruit to the service and
thet of the promotes from Class Il officer to
Class 1 was in issue for that ratis equszlly

good in the present case inasmuch as the 4,0,
1959 which uas the rule extant at thet Lims for

and .
ning seniority flinks senisrity with con-

.
o
cr
M
3
=
b

#

iin, # contention of the learned counssl
for the applicant therefore thet her full length
of service since 1965 be counted in tha grade of
MeDe @s well 2s in the further promotional past
of T,4.(Holl) cannot te accepted. Yhen a tempaary

employez hes nat been made substantive in the

0
i

e

@

appointment bacause of her unsatisfactory performanc
on the post such an employee cannot equate with

those who have been judged dnd their performance

was commanded, There is ng discriminztion in

garned counsel for the applicant

&3]
l_J

this regsrd., Th

)

could not show that h.

(

W the applicanti could have
haen confirmed with her bateh mate of 1965 uwhen

since her joining the service she has b esen given

adversa remarks in her ACR for the years 1365,1268
and 1975 and disciplinary departmental proceedings

were zlso drswn sgainst her in the yesrs 1575,1975

and 1877,

&
L]
]
and
£
®
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is established ruls that if the sarvice

Pt
T

[

record of pafticular year is nat availzble of an
emplayes, such employse beihg out of sérvice for
number of yesrs and subsesquently by an ordsr of
thg court such an employee is held tc bz sontinuaus

in service then the future career prospects of such

an emplayee can only be judged an the basis of the

~remarks the employees has earned for the period’

when in active service prior to sasrlier disengagament
either by resignation, removzl or tasrmination of
service. The rscord of the applicant therefare

of the period sarlisr to 1978is of such a ﬁatufe
which cannot give her benefit 2s she has claimed

canfirmation 2lomguith her batch mate of 1985.

+
w

B In fact in this applicstion the applicant
has not, prayed for any rsvision toc her senisrity

either in the

W

rade of M,J, tut she has claimed
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her batch mate., UYe have already rezched the

6]

conclusion that the applicdnt could not have been

coenfirmed aleonguith her batchmste and the respondents

fhave rightly considered her cenfirmed w.e.f, 1.7.75
in the grade of M8, On the bssis of this can-

firmation, she has been given promcticn as
Technicai Assistant (Holl) and this promstion can
also be.nol antedated as prayed by her with respect
to her batchmats who joined alonguwith her as M,0,

on alsg that the

]

in 1965, Thare is another rea

eeu129




applicant cannol bs considered faor premotion o

Techni al AssistantiHoll) becausc of her adverse

V

service record till th

a3}

date she resin

=

edfrom the

¥
¥

3

service uw,e.f, 31.5,76 though ultimately she ha

[¢1]

.

el
(e
,
i

drawn the resignat ion which has beean bpheld by the

Tribunal in its judgemsnt referred Lo above dated

[@3]

G e

wm

035
9. The caontentiom of the lzarned ounsel fgr the

(%3

epplicant thersfore that the applicant should be

)

&

granted promotion as M,0,(Holl) on the basis of
continuous length of service from the date of her
initial appointment cannct be accepted, The zpplicant
Was substantivaely sppointed only w.2.f. 1.7,75 =nd

the respondents have considersd her further promotion
on thet basis giving her banefit of next below ruk
vis-—a~vis Kum., Indra Dasvi who wass considered in

the OPC of 1979, That was the g2rlisst occeasion

ad}

when the applicant could have bsan cons idered for
substantive appointment after her resionation uwas
withdraun by her upheld by

above and her ACR uere parused by the 0PC

,

10. The applicatisn is therefore totally davo id
and

of merit /is dismissed leaving the partigs g bear

their oun cost,

(3.R, ADIGL) (J,P, SHARMA
Member (&) : ' Membar (J)



