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THE HQN'BLE HRr JUSTICE V.", S. NALIMATH, CHAIRMAN
• THE HON'BLE MR. S. R. ADIGE, MEMBER (A)

Shri GobTnd Mukhotyv Sf. Counsel with Shri Naresh
' Kaushik, Counsel for "the Petitioners . _-

Shri P. P. Khurana, Counsel for Respondents-

0 R D E- "R .(ORAL)
(BY HOH'BLE MR. JUSTICE V. S. MALIMATH)

The complaint of the petitioners in these contempt

of court petftions is that the respondents are taking

steps in the matter of impleBisntation of the judgment of

the Tribunal in O.A. No. 24137/88 and connected cases
^ • -

decided on 22,4.1992 in clear violation of the directions

issued by -the Tribunal therein. Shri Mukhoty, learned

counsel appearing for the petitioners has two complaints

. "V • . 'V.i-
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to ,highl ight. -The first complaint is about fixation of •

the pay of the petitioners in the light of re-fixation of ' .-

seniority' made' in accordance with the directions of the

TribunaT. It is his contention that the petitioners are

__requix£d to-b^ixed-on the basis-of-ihe-r-ev-ised-raok-i-ngs

so far as their pay is concerned in such a manner that it-

is not less-than that drawn by their immediate juniors.

The second complaint highlighted > i.n regard to further

promotions. The apprehension in the minds of .-^-hc •

petitioners in the light of the steps already taken by

the respondents is that for turthe:' promotion the levi^ed

rankings are not going to be adhered to, but what is

going to be taken into account is actual dates on wh'ich

some of the juniors were promoted earlier. This,

according to the learned counsel for the petit'loner,

would be clearly inconsistent with the directions issued

by the Tribunal. It is these two complaints, which we

are required to examine in these cases.

2. For properly apprehending the rival contentions, it

is necessary to extract the relevant directions (1/ to

(3) issued by the Tribunal in the aforesaid judgment,

which read as follows

"In the light c' the foregoing discussion,
the applications and MPs filed thereunder
are disposed of with the following
findings, orders .and direcLions;-

(1) Subject to what is stated in {2)
below, we hold that the decision of the
Allahabad Bench dated 28.02.1935 in the
cases of Parmanand Lai and Brij Mohan and
the judgments of the Tribunal following

V • the said decision lay down good law and
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WP Nos. 3396, 3397, 3493 and 3494 of 1991.

^ ' "" ' . being devoid of .^ ^ 'wsrit.i.'i^^i »• ^ •-•f--

' (2)' We hoTd that the applicants are ' " "
•enti t-l^ed-"to-.the-rbene-firt-of-
the- Allahabacj'fiigh^Courr dated 20.02.1985';|,-^~^^^"^^;-
except that 'in'tHe^svent of ref i>sat''ion oft ^
seniority "and notional promotion- with ' . ,
retrospective effectr they s. would be
entitled only to refixation of their ' '
present ""pay which shouTd not-l^e less that
that of those who were immediately^ below
them and that they would not be ' entitled
to backwages. We order and. -direct
accordingly.

(,3;)' ;^W#^:hoT3.:tha^ ca'&e the.;redrawin;g \qf
the ien'i;Qrity ilist-results in reversion-pf

.;0fficers;;.9-:w.hi^^ been -duly ' promoted
"> ^ -... "• shDuld, ;• ibe

safeguarded at least'rto the..:,ext^hfcv^^
-P5a^;:^t;uaily:^bei:h
"•erieatx6fr^b:iK;tte?

iS

' ' nn '̂̂ fnnnri®
direct accordingly." , -

•• ^3. .. The ;Cle;ar -e.ff.ec.tV£^f. the' |,udginent q.f:-the .iTriisanal: i^:i^-:d:

-•• ••\v.::.to'- direct ";'-that •-senior ity. in the cadre of •TES "Group' •-'B'

•"•.vfSishduld ,be::determined :in accordance'/;with'.paragraph'Ci05;-d^

. -Pdsl;^ : Jeie^rapht^lManuaT'YiW ...cTear1y

. ^.-vthat -those.' who .qual i.fy^ the,, examination .-earl ier . will: rank

' jv''.'.^>seni6r::ras'-'-^a, group,:& who,.pass the 'examinatipri--"!on'

'• •V-subsequWnb'"pnsT " wHd' '..p^ss^"^^hl•
.'•"••'•..•-•. •• •V.';..:,. I ' •".;.....• ;-L.;KLi

••.. . • .: :r'-.-"V-. .:::-...-i-^-V r ^V..:: =•'.;v^^^•v^;.;,>.^
' ;;• V;:v:;qual ifying ^;,l£xa(nination-. at'.^'the. • ^--same ..-:titne.yvi.,;.they>

"Itfexi-r' tu-;:;.mai'ntaiii-'^'^ithei r'h i'i
- •

ĵ-tthemseTves

aggr:ieved persons, like the f
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ultimate outcome of all these cases resulted -in

directions "being•issued to revise the seniority directly

in accordance with paragraph 206 of the P & T ^Manual. '

The.directions issued by. the Tribunal which we have . /

extracted above, are- for. giving effect to j:ne said •

principle ' in the matter of determining the seniority in

the cadre ' of TES Qroup 'B'. As this principle was not,

followed,' certain- promotions were'^ given effect to, - •

resulting in .persons who passed^the examination at . a
later point of time earning prom'otion earlier than those

who had passed the ' examination earlier. Hence

directions were required to be issued by the -Tribunal

taking into consideration all the circumstances and the

equities involved. 'It is in this background that we

shall now 'proceed to understand the effect of the

directions issued by the Tribunal.

4. So far as the first coinpla-int is concerned, we

should advert to direction (2) in the judgment of the

Tribunal. • It is clear from this direction when

re-fixation of seniority and notional promotions with

retrospective effect are given, the beneficiaries would

be entitle'd only to re-fixation of their pay on the basis

of notional dates of promotion without having the benefit

of arrears of wages flowing from such notional dates of

promotion. So 'far as granting of the, benefn of

paragraph 206 of the P S T Manual is concerned, the same

has been duly accorded. Notional dates of promotion have

been actorded to all the petitioners and those .who had

secured- undue advantage in violation of the said



/

- 6 -
fyMi!-iif-:''}ih 'j

paragraph - have been pushed down and loiter rankings; have

been given, to them in the seniority 1ist< This is clear ^

:fronr what -has been... extracted in Annexure. G-2 by the - ^ ^

' petitioners in OT 149/93. The instances of S/Shri H.- " ^ '

N. •Mffi-kendey.a, P~. R-.' -BaTagurgu -andJii__Rj—Deshpande

-;Vhave been " given ' therein; ' It is clear - 'frbfn the - ^

• infortaation furnished therein that Shri Markandeya has \ .' •

--: been given revised seniority nuinber • 1362 and • Shri-

. Balagurgi,. and Shri Deshpande haVe been given ' revised ' - •
#•

seniority, numbers 1131 and 133 respectively. This ts on

. the basis' of the dates of their passing the relevant

examination. .We are satisfied on the materials placed _ -

before us..'that the. revised rankings have been assigned to

,all.the petitioners befpre us,in accordance with the

judgment of the Tribunal and in terras .of paragraph 2136 of

the P & T Manual. But it was-man'tained by the learned

, counsel for the petitioners that though, S/Shri

Markandeya, Balagurgi and Deshpande have been pushed down

in the seniority list, they are enjoying the benefit of-

I higher pay which they have drawn on the basis of the

wrong promotion accorded to thera earlier. He submitted *•

that having regard to direction No. -(2), the petitioners

are entitled to fixation of their-pay on the basis of the

notional dates of prom.otion accorded to them, which is

not lower than the pay drawn by their immediate juniors.

It is 5ub;riitt£d that as persons like Markandeya,

Balagurgi and- Deshpande who areall juniors to them are
.1

enjoying the benefits of higher pay, the respondents were

under an obligation to fix the pay of the petitioners on

par or at a level highei than th£ pay accorded to theiiu
V

I
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•' ••-t- •• ;• ^^••- -••• grant- of^^^tionaT.-. ^i'V^^

"'• retrosp^ctiV.e the p'etHloi^^ would be^

••7'-:*^i-^:,'v- •• •-. V: •• •-ooly^ t<?;Fer.f4xati;ott:<>f .their, pay which-.should. aot .^fjess ,,

• ^ * than that ,of those iiho .ware .-twaediately below the».:,^^e' -;:^.; ':V " -Cv^

paVv^oV•'tFTose Htig-sre imiiitidlately below the—petitioners

..••v.a ••
_/,V^.;.;. .

which- h8S-_.y;tp .be t^i.ken into.consi^der.atiQn is not:.the- .,pay '

whfich the ^iitt^ars. were' receivingbut,|

1:hey would be'sf^Tt1«d „to receiveHSn the revised dates-<IT• '-v-?.'- , T:. i

projftotioB,. being , accorded to them. We say-SO, for _two

reasons; firstly it is not reas'onabie to'understand the .

judginent of the Tribunal as conferring any unjust benefit

on the petitioners which they are not entitled to' in law. ,

• . In law the petitioners would be entitled to the fixation

of pay on the basis of their legitimate rankings applying

• the principle incorporated in paragraph 20^ of the P S T

Manual. Whatever dates of promotion which they • would

have got on the basis of that principle rauct be made

available to thea. Hence, it follows that the legitimate

fixation of the pay "of the petitioners.would flow from •

the rankings which they secure on the basis of the

notional dates of promq_tion applying paragraph 2136 of the

P & T Manual. If sorac juriior was unjustly getting a

hi-gher pay in contravention of paragraph 206, it is not

reasonable to "understand the judgment as having' the -

effect of directing a similar unjust benefit being

f^j 1.^ j_l ^ i. A 4- 2 w..-. -1..-. 1 TJnsi'J' ftriT
ciucui u6G Lu vno fjvu TV .^^nwj o t4^ TT-o . , . inw*.- w>.^

real content.of-Article 14- of the Constitution. Hence,

it is reasonable to understand the judgment of the

Tribunal as conveying that nope of the juniors of the
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*'•'. f ^ ' ' •' petitioners "on the basis of the revised notionaT dates o-f *H;
• • . •. promotion .should be fixed In pay Higher than that-of .the • -^-V
! ; •;petitioners or -that the petitioners' pay should not: be.. , -, •

; • . .v,.fixBd':at ''> -.^eyel lower than that Qf thear jur)iGrs..a|,r;.'a v ^

' consequence of review. It.has no bearing on pay already

• ^ fixed. . , ; . -r^ .

V,-w

- •' • 5. . There is another direction jn para 24 C3) of - the

• •", . ...judgment of the Tribunal which precludes the respondents^

from reducing the pay of the juniors fixed . before the

•review was undertaken. It says that in case redrawing of

• the seniority list results in reversion of officers who

" .- had been duly promoted already, their interests should be

•i safeguarded' at'least tothe extent of protecting the pay

actually being drawn by them, in case .creation 'of the

requisite number of supernumerary posts to accomraodate

them in 'their present posts is not found to be-feasibTe.

The clear effect of this direction is to prevent the

logical consequences flowing from the implementation of

the directions of the Tribunal which "would have entitled

the respondents5 on according- of the revised -dates of

fiotional. promotion to fix the pay of the juniors at the

appropriate lower level. The continuance of the juniors

of the petitioners like S/Shri ilarkandeya, Balagurgi, .

Deshpande and othei-s at the higher level of pay is not on

account of volition of t-he respondents but on account of
i

the directions issued by the Tribunal. The directions

No. (2) and (3) have to be harmoniously understood in

the light of the principles which the Tribunal has

directed to be followed. So understood, we have no

<^4. .- SJ.r'-S
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. .' •'. '•••• ^ •: •' -•• '•?:•'•'
•i '̂•- h..: .. hold ins-thai'the fixation! of the pay'of^tiW

• ' - •• . •:»•- ^ " • • ' ... •• • . -v • ' '
•petUiorfes^^4n act^rdancfe with the whk '̂has /" •%

" been ' *''-'

tlTat their jUrTfor^ who had^ unjustly got the- pro,motion

. from earlier' "dates are not deprived o'f the privilege of

being continued; in the higher^ pay which th&y •^re

drawing/ It is'not, therefore,'.pftssible to take the view

that there is any conturaacious viola^tion of direction (2)

i-ssued by the tribunal.

6. So far as the question of further promotion to STS

Group'A' -from TES Group -'B'-; is concerned, the

apprehension of the petitioners is that the respondents

•having protected their juniors' pay on the basis of-, the

actual earlier dates of promotion they have accorded,

that in the matter of further;promotion also they would

gain a march over the petitioners on the strength of the

earlier dates of actual promotions and the higher pay

they have been- permitted to continue to draw. In our

opinion, there is .no scope for such a course being

adopted by the respondents having regard to the clear

directions of the Tribunal. The actual dates of

profiiotions have to be ignored and only the revised'dates

•of notional promotion now accorded have to be the basis

for f-ture promotions. Ther? cannot be any doubt about

this correct position in law. If any of the.juniors had

secured promotions on dates earlier than the revised
V

'-••ri
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datts of TOtk,na^;.T«>1l^.tfoH {he/ have
' to'be ignored

-on the basf6

accorded _to theiii.

, ^ . r --M Lu .uiBsi^ tney nave ^ : .,

iored .anid: the^r have to be considered only " '

7* ShrT ,P-. p. Khurana, 1earned'counsel appearing'fer
the respondents,; rightly'and faiMrsubmittecT that ;that
\£, the basis on which- farther proinotions would be.
accoreded td the parties. It is, therefore-, enough, so
far at the second complaint is concerned, to make this
clarification and also to record the undertaking of the
respondents in this behalf.

8. . Another complaint made is about the date from which .
the pay fixation of 'the petitioners should be made.
There is no averment in this behalf in these petitions.-
There are no specific directions in the main judgment of
thelribunal in this behalf. In these circumstances,'we
do not propose to examine this aspect of the matter' in
these proceedings. .The petitioners may agitate this
grievance in appropriate proceedings.

5. For the reasons stated above/these proceedings are'
dropped.
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