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This Rovieu Application has faean filad in respect

of the judgamsnt dsliuared on 29th September, .1992 in O.A*

No. 1345/89, Tte petitioner in R.A, has admitted that a

copy of the judgement uas received by the Counsel of the

applicant towards the end of Octobsr, 1992 by post. The

R.A,, however, has baan filed on 12,1.1992, much after

expiry, of the prescribed period of 30 days. The reason

adduced for the delay-is communication gap betueen the

applicant and his counsel uho uas eithsr pre-occupisd

or out of station periodically. This is not sufficient

causs to condone the delay. Nevertheless, ue proceed.to

examine the revieu application on merit as wall.

2, There has been no denial of reasonable opportunity

to the applicant in the case. The O.A. uas against adverse

remarks in ACR of 1982-83. . The representation of the

applicant against advarse remarks, the appeal against

..2



-2-

rejaction of representation and the memorial against

rejection of appeal uere all considered and rajsctsd,

It has been contended in tha R.A, that the

ACR was not uiritten until Septsmber, 1933 as av/ident

from Annexure A-9, Annaxure A-Q is the communication

of adverse remarks on 14,9,1983. The raspdndants haue

stated that ACRs for 1982-83 uare finalised in June,

1933 ( pags 7 of tha countar, para 5(vi).('i, The mention

of date 14.7,1983 as the data of communication of adverse

remarks in para 11 of thgj judgement uas a typing arror.

It staauld have bsen 14.9.1983 but that does not alter

the tanor or analysis of the case in the application,:.It

uas observed in para 11 of the judgement that the appli

cant's report uas finalised in June 1983 which cannot be

termed late. Even if there uas some dalay according to

the guidelines, these guidelines are obligatory in nature

and not mandatory. There is nothing mandatory about the

instructions of the Government of India about'the time

pe riod for uriting reports or communicating adverse

remarks. The instructions are not statutory in nature

and they cannot be treated as a condition, non-complianc(

of which uill invalidate the ramarks, Thsre are no - rigid

time limits. Of course, it is not intended that directory

provisions need not be complied uith avan substantially
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but in this case the delay is not so inordinate as

to direct invalidation of the remarks. The reports.,

as mantionsd abov/e, for the year 1982-33 uere written

in June, 1983 art! communicated to the applicant in

September, 1983.

4. The petitioner has again stressed in R.A,

that Shri Vinod Sharma uas not competent to urite the

ACR for 1932-33 since the applicant had worked under

him batuean 10th September 1932 to 3rd December 1982

i.e. less than three months. The respondents have

stated in the counter that the applicant had worked

under the supervision of Shri Uinod Sharma from 7.9,1982

to 6.12.1932 and again from 27.2.1983 to 6.3.1933 i.e.

for more than three months. They have stated that the

applicant was transferred to TeZjjur on 28.2.1933. The

decision of 3.D» Shillong on his representation against

transfer order was conveyed on 4/5.3.1983, whereupon ha

at

joined/TeZpur on 7,3,1983» Be? that as it may, the appli

cant hasrworked for nearly three months under Shri Uinod

Sharma and this was the maximum period for which he had

worked during the year under an officer. His assessment

was done at more than one level since tha Reviewing Officer

had also remarl<ed on the work and he had worked under the

Reviewing Officer for more than three months. The applicant
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took over at Srinagar on 18,4»1902» He uas relieved on

14.6.1982, Ha joined at Tazpur on 23,-6-,Vg32. He uas pasted to

Itanagar under Assistant Director from 17.7.1982. Trom

10,9,1982 to 3.12.1902» according to tha statement of ths

applicant himself, he worked under Vinod Sharma, Hs took ovor

at Tazpur on 7.3.1983. Therefore, it ia obvious that for

the maximum period during 1982-83 and for very naarly three

months, the applicant had uorkad under Shri \/inod Sharma.

; .(*loreovet, ..uhat uas important j 1 i . • . .

uas the assessment at more than one level and this uas done.

Since the Reviewing Officer had given his remarks and since

remarks of the Reviewing Officer would have an over-riding

affect, no prajudica can be,;said to ^have been caused to the appli
cant

5. The petitioner has again agitatad that thn ACR

relatgd to 1982-83 and the suspension order uas issued in

April, 1983 and a mantion of this .matter shou/d not have

baan done in the report of 1982-83, Ue do not sse how the

applicant was prejudicedif the fact of suspension uas

mentioned in the Report which uas written in 3une 1983. The

suspension is a fact and even otheruisa, a copy of tha

suspension order and a copy of the penalty iatsr imposed could

have been placed in the ACR of the officer at the appropriate

fcims^ when orders ware passed. The suspe-nsion order was dt,29.4,83.

6. Tha petitioner has further said that he had chall
engad
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the adverse remarks on elev/sn grounds rosntionad

in his application, Thase grounds relatgd to malice,

non-competsnce, non-communicatian of aduarse ramarks

in time, succumbing of 3hri l/inod Sharraa to the allura-

ment of Shri Karaal Kumar, Assistant Director, non- i

competence of Shri Kamal Kumar to rauieu ACR, covering

of th© suspension in April 1983 in the ACR for 1932-33,

non-communication of adv/srse remarks within one month,

the^forts made by ths Reporting and Rev/ieu Officer by

way of guidance and admonition, non-qualification of

Shri Vinod Sharma and Shri Kamal Kumar to urito ACRs

as thsy wars simply graduatas from scienca, subjectivity

of remarks, non-decision of rsprasentation within six ueaks, ^

A perusal of the judgement uill shou that all the important

aspects of the cass have been discussed in the judgement.

It is not necessary -to deal uii th each and ewary point which

may not be very relevant e.g. uas it necessary to deal

uith the point that Shri Uinod Sharraa and Kamal Kumar,

being simply graduates, usre not qualifiad to appraise

the-capability of the applicant. Regarding the abssnce -

V'"' of reasons .in tha or dsr rajecting the rapresentation of

the applicant, the judgement has brought out that as held

' \



-6-

in the case of Union of India uarsus.L'.G. Nambudiri

AIR 1991 5C 1215^7* uihila rejecting the
raprasen-

tation against adv/erse remarks the absenca of reasons

in the rejection ordsr will not by itself render the

order illegal. :The reprasentation, the appeal and the

memorial of the applicant against the adverse remarks,

usre c-i3n8id8red.' at different lavel? and each was rajected,

7. It is dgsiraabla that an officer uho lacks in

certain qualities is cautioned in time for guidance and for

steps,

corrective^ His oun application (in para 4 (xiv), (xvi),

(xvii) and (xvii))shous that some cautioning was done

and in any case thare is no mandate that a written uarning

or admonition is a pre-requisite to an advarse entry.

a. The question of maliceuas also discussed in

the judgement in para 12.

9. It may be mentionad that by a revieu application

the petitioner cannot re-agitate or restress covered grojnds,

A mere.repGtition of old and over-ruled points, a

second trip over ineffectually covered ground or minor

mistakes of inconsequential import are obviously insuffii-

cient for a revieu. The revieu of a judgement is a

serious step and reluctant resort to it is proper only
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where a glaring, omission or patent mistake has crept

in earlier by judicial Fallibility, If the decision

in the judgement uas erransoua on merits, the remedy

does not lie in filing a review petition but it would

be within the province of a court of appeal.

10, In view of the above, the Review Application

is dismissed both on grounds of limitation as also

on merit.

(I,P. Gupta)
Member {A)
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