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" Rn=224/62  Union of India Sh.Ramesh Gautam |

. v/s Som Dutt
mP-1817,1818/92. - . | __
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The reviéﬁ':épplicationsﬁave been filed
by the petltloners/respondents in the aforesaid

0 Rs,,whase judgement was pronounced on 21.2. 1992 “ﬁ

| by a Bench consisting of Hon'ble. N:.x‘u'

Justice Ram Pal Singh.and myself.
2. In the judgement the follouing directions

vere glven -

(1) The termination ordars without
‘one month's notice in case of
 applicants who had served gconti=
" nuously for over three years'arerlf'
quashed and the applicants would
be deemed to be in continuous
service with no back wages for the
periods thby have not actually worked
~ as CG1;
(2)'The respondsnts should consider sach

_case on merit to determine whether
more chances should be givan for

' passing the confirmatory- examination- and’f1

(3) The respondents should consider the cases.“y 
-+ of the applicants for changa of categorylf,, y

-~ 'in the same acalo of pay., In casea uher‘
,  ;;any additional chance for confirnatory_
,_”ixiaxamination on accounta aid. 18 givon ‘
f!ffin pursuanco of (2) abovo. ‘the ehang%_
R catagory ahould be considered thara;

".{;arter. Thooo dlrections should he comPliﬂd

'*f ﬁ ith aa early IS possiﬁle.~'
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- review appllcatlon ‘that tho appllcants have tried

three yaars.' The appoxntmsnt latten dxd eay that

A3. " Rs regards (1), it has been mantionod in. tho

" to take up the 1ssuo of non-isauance of notlcs befors
termlnatlon as per para 301 of the IREC. He ittt.tﬁthat

rule 301 is not applicabla in ths case of the applicanta

“as thair continuance is subjsct to passlng tha sxamlnatlan-.
of Appendix 2A, Moreover, he dreu attsntion to the judgemant
of the Hon'ble Supreme Court in Stats of Uttar Pradash | '
and others v/s Kaushal Kumar Shukla /~3T 1991 (1) St 1067 E:
It has further been added that ‘the judgement relied on_
by the applicant being 0.A. No, 115/90 dscldad by Lucknow
Bench has already beandmthguh#utbythe judgament in 0. Ae |}
No. 2146/90 of Atul Kumar Sharma v/s Union.of India. Furthsr,7

in the case of Raj Kumar and Ors, v/s Union of India

decided by Lucknbu Bench the respondants have filed SLP,
A decision in 0.A. No. 322/92 has been takan"on similar
poxnts whare the appllcatlon has been. dismissed.

4o In regard to the above contentionSof the lsarnad '; -
.Counsel for the petitzonar, it may be pu;nted out that

it is ssttled that provlsions relating to pouar to review
constitute an excaptxon to tha general rule that uhan

_once a judgsment is signed and pronounced lt cannot :;lllv._
aftervards be altered or addad to and hence the right to -
review is exerciseable only where circumstances are distinct- )

ly covsred by.atatu;ory exceptioﬂs, By a review applica~ f

tion a cass cannot be re-afgusd and the jngsment re-uritpsn {f
on points which have alfeady been discussed sérllsr;'. o
As regards applicability of psra‘301 of .the IRE( the ‘A' e
- 3udgemsnt ‘dated 21.2.1992 dealt uith the issue and it vas 7"”1"

:obaerved that the tsrmlnatlon ordars uere vlolatlvs of .. B

ﬁ:L;pass the confirmatory test uithin threa yaars in tuo chancsa

g j?i’jbut such termlnatlon ulthout notico againot rula 301 of IREC




' cannot be suetained. Regerding the Judgement of the

.
‘"Q

Hon'ble Supreme Court ln the ceae of Keuehal Kunar :
temporlry
-Shukla (Supra) Lt was observed by xtha Apex Caur; that a [

"'.employee hea no right on thu poat and hia servicaa gfff

uero llable to be termineted 1n accordance uitn the _ff*

relevant aeruxce rulea and terms of contract of aervice.

1There is no 1nconsistency between this ebeervation of -

the Hon'ble Supremes Court and the findings 1n our |
judgement ‘datad 21.2. 1991 wheretmit uae observed that ;ﬁ
termination ega;nst.rule 301 of_IREC-couldrnot be .
mainteined. B C . , )

5. ~ As ragarde the judgement in 0. A. 2146/90 of
Atul Kumar Sharma v/s Union of India & Ors. it may be" -
mentioned that thzs judgament related to applicants who
were appo;nted after the issue of the instructions by

the Railway Board on. 24.6.1986. The judgament in 0.A.

115/90 relatad to applicants who were appointed in

' December 1985 i.s. prior to issue of the said instruce

tions, In the present case also " all the applicants were
appointed prior to 24, 6. 1986 excapt one whose casg was that

of compassionats appointment

6. In any case the judgement detad 31st January %392

in 0. A. 2146/90 was available to reepondents at the
\
time of hearxng of the case and they should have talaed

‘the issue at that atege. Similarly, in OA 322/92 quoted

R. Aﬂo,

" by the petitxonerin.l tne applicants‘uero appoxnted on
-21.6.1988 i. e. after the issue of the Boerd’s 1netructions..

'7;' -~ In vieu of the abOVe findxngs the directione at

S. No.(1) above as given in the judgement of 21.2.1992

'”.;_5remain unaltéred’ae thero ie no good ground in the reviau
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nhould be given for pasaing tho confirmatnry exam.

The patitloner has atated that during the cours. of
arguements on 14 2.,1992 the Counael for ths lpplicants ‘
had made the allegations that_even after 1dbﬁ more |
than three chancos uare given to some Clerk Grade I.

The tounael for the .Tespondents, howsver, controverted
the atguements and denied the al;egations. Dn'hia

doing so, the Bench had directedrthe counsal.for the
respondents to file an affzdavit to the effect that no
direct recruited CGI had been ‘given more than three

chances after the policy of the Railuvay Board dated

24,.6,1986, The respondents filed the affidavit on

17.2,1992 but this was not taken notice uf by the

Bench while thse judgement was being written and after.

delivery'of the judgement when tha court directed

the search of the affidavit it was located on the

record. |

9. While it is true that this affidavit was not

taken notice of, the poxnt for conaideratlan is uhsther’
this affidavit would alter the. direction No. (2) given

in the judgement. The affidavit says that Shri Igbal

Ahmad and Shri Atar Singh were appointed in 1978 and
- they uare given more than three chances but this was
~ prior to the final policy laid doun by the Railways on
26.5.1986, It was certified that after the policy had
comse into exiatence no Clerk Grade I had been given
~ more than three chances.
10,  The Leatnad Counsel for the respondants in
the reuxaion petitions said they ‘had quotad apecific R
~refarencas of the reapondents namely Northern Railuays' Eféiﬁf
_ “ﬁlettar No. 89/Adm/€/4/1/lppand1x II datad 4th July |
7542.1939 where it uaﬁiﬂantionod that Shrl n.c. u-xx-

'{g' and’ Shri R K. Sood uere hoing given tha third chance'
'land by another letter of .von numbor datad 11.7.90

.:liﬁ-i.'és_.
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they lmongst othere[glven p chence to | pear at

Appendlx II of ‘the examination.- Be thet as it pe
.on.accsptance of the affidavit. rofarred % ®
our diroctionﬁéet S. No.?[romains unaltered Lo j'*”:z’ .
> co
in vieuv of tﬁa fnct that it vas obeerved 4in the

. judgement that para 167 of IREH provldea that normally

f. no ralluay cervunt will be a110ued to take ‘the exemi- ;’f

,nation more than thrice but ‘the’ FA&CAO may in deserving E
cases permit the candidates to take sxamination fourth B

time and in very exceptional cases the Beneral Hanager_

may permit a cendidate to take examination for the fzfth
and the last time. The direction given by us was for
S _ | o the respondents to consider gach case on meggtsggz -
R ~ giving more chances and no mandatory directioq[to cempel
the respondents to allou a chance wvas given.,
1. As regards the thlrd direction which sald’;hat
'_the respondents should conslder the cases of the appli- ‘
cants for change of categories in the same scale of pay %
it has been mentioned in the revieu application that -

the category of Shri Ramesh Kumar Srlvastava vas alloued

to be changed before his result of examination at Appen->

di x II-A vas dsclared, His category was changad only
because of the fect that Shri’ Srlvaeteve was applying
' for inter-railuay tren'ﬂar since 10, 9.1986 due to his ﬂ

o
Ny

'domeatic circumstanCQe and on hzs persistent reabeets
the matter was considered by FA4CAD of both the railways
~ __and he was elloued‘inter-railuey tra=nsfer by order w
| ‘dated 14 6. 1989. The applicant cannot claim appoint-
| o ment as a matter of ‘rights o _
‘{\¢kfz/i" A” :' 12 1- The Learned Couneel for the reeponeen:%f$;inted
' out that apart from the casg of Shri R K Sriveeteva

3‘3_thare wers: eaeee of Shri Harjest Singh l"d ‘"ﬂari
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effect.that the applicant can claim change of appolntment

as a matter of rlght vas given. All that was aaid vas that

respondants should coneider the casgs of the appllcanta

for change of cateqgory in the sams payscale., This dirac-

tion is surely hqt asserting that the applicant can

claim a change o?'catégory as a matter oF right.

13. In view of the aforesaid obsarvations, the review

petitions do not warrant a modification of the directions

and are dismissed. The M.Ps. also stand dispossed of.
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