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Union of India Sh.Ratnesh t?auVaro
U/s Sotn Dutt

The review applications have been filed

by the petitioners/respondents in the aforesaid
O.As«, whose judgement was pronounced on 21«2»1992
by a Bench consisting of Hpn'ble Wr."'

Justice Ram Pal Singh.and myself.

2, In the judgement the following directions

were given -

(1) The termination ordars without
one month'i notice in case of
applicants who had served conti
nuously for over three years ar«'

quashed and the applicants would
be deemed to be in continuous

service with no back wages for the
periods they have not actually worked
as CG1;

(2) The respondents should considar each
case on merit to determine whether

more chances ahould be given for
passing the confirmatory-examination; and

(3) Tha .respondents should consider the cases
of the applicant for change of category V

in the same acala of pay. Ill cases wh^e

• -examination von,:accouht8-.eidje.;li 'givan:^^^
in purauanca of (2) abovatv thV^
of category ahduldbacohsidorW there- \

after* Thaaa directions shouldbe complied
.., with as;/early -as po88i^e«;^ 'V- ;
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/ 3* Aft regards (1), It has been mentioned in the
review application that the applicants have tried

to take up the issue of non-issuance of notice before

termination aa per para 301 of the IR£C, He ^

rule 301 is not applicable in the case of the applicants :

as their continuance ia subject to passing tha examination

of Appendix 2A, noreovery he dreurattehtiori to the':judgement

of the Hon'ble Supreme Court in State of Uttar Pradesh

and others v/s Kaushal Kumar Shukla 1991 (1) SC 10^7.

It has further been added that the judgement relied on
\

by the applicant being O.A. No. 115/90 decided by Lucknow

Bench has already beendistinglileh^bythe judgement in 0*A.

No« 2146/90 of ^tul Kumar Sharma v/s Union of India. Further,

in the case of Raj Kumar and Ors. v/s Union of India

decided by Lucknow Bench the respondents have filed SLP.

A decision in O.A. No. 322/92 has been taken on similar

points where the application has been dismissed.

4. In regard to tbe above contentions of the Learned

.Counsel for the petitioner, it may be painted out that

it is settled that provisions relating to power to review

constitute an exception to the igeneral rule that when

once a judgement is signed and pronounced it cannot .

afterwards be altered or addad to and hence the right to

review is exerciseable only .where circumstances a re distinct

ly covered by statutory exceptions. By a review applica

tion a case cannot be re-argued and the judgement re-written

on points which have already been discussed earlier.

A'a regerds applicability of para 301 of the IRCp the

judgement dated 21*2.1992 dealt with the issue and it was

observed that the termination orders were violative of

rule 301 of IRCC in case of applicants who had no

one libnth's notice and who had served continuousiy";fqr^^^^^o^^^

three years. The appointment lettep did .aay that the

services were terminable In the event of failure

pass the confirmatory test within three yaats in two chancas

but such termination without notice^gaifletrul« 30l of IR£C

.'i .'
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cannot be sustained* Regarding the Judgemant of the

Hon'ble Supreme Court in the case of Kaushal Kumat^;7
. ' , ' ' ' temporaryShukla (Supra) it uaa obSOTvad^bjir^theaApex ;:Cour^ that a ^

employea has no right on the post and his services

liera liable to be terminated in accordance with the

relevant service rules and terms of contract of service*

There is no inconsistency betueen this observation of

the Hon'ble Supreme Court and the findings in our

judgement datad 21•2*1991 uhereto)it uas observed that
termination against rule 301 of IR£C fibula not be .

maintained.

5* As regards the judgement in O.A* 2146/90 of

Atul Kumar Sharma y/s Union of India 4 Ors. it may be^
mentioned that this judgement related to applicants who

were appointed after the issue of the instructions by

the Railway Board on 24.6*1986. The judgement in O.A.

115/90 relatad to applicants who were appointed in
1

December 1985 i.e. prior to issue of the said instruc

tions* In the present case also all the applicants uere

appointed prior to 24*6*1986 except one whose case was that
of compassionate appointment.

6. In any case the judgement dated 31st January
in O.A. 2146/90 uas available to Tespondents at the

time of hearing of the case and they should have Iraised

the issue at that^ataga* Similarly, in OA 322/92 quoted
by the petitioner in the applicants lieVeappoirited on

21*6*1988 i*e. after the issue of the Board's instructions.

7. In view of above findings the directions at
S*No*(l) above as given in the judgement of 21.2*1992
remain unaltirerf as there i«Jno good ground :in the re^iew^
peti tibn to modi fy or alterthis directioni.

In our Judgemeht

l>bruarj^av»^ th. respondents ahould consider
each case on merit to determine whether iwre chancis^:^ I
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should be olven for passing th# confirmatory exam.
The petitioner has stated that during |he course of
arguementa on 14.2.1992 the Counsel for the applicants
had nade the allegations that.even after 19*^6 more
than three chances uere given to some Clerk Grade I.
The Counsel for the respondents, however, controverted
the arguemente and denied the allegations. On his
doing 80, the Bench had directed the counsel for the
respondents to file an affidavit to the effect that no
direct recruited CGI had been given more than three
chances after the policy of the Railway Board dated

24.6.1986. The respondents filed the affidavit on
17.2,1992 but this was not taken notice of by the
Bench while the judgement was being written and after
delivery of the judgement when the court directed

the search of the affidavit it was located on the
record.

9. While it is true that this affidavit was not

taken notice of^ the point for consideration is whether
this affidavit would alter the.direction No. (?) given
in the judgement. The affidavit says that Shri Iqbal
Ahmad and Shri Atar Singh were appointed in 1978 and

they uere given more than three chances but this was

prior to the final policy laid down by the Railways on
24.5.1986. It was certified that after the policy had
come into existence no Clerk Grade I had been given
more than three chances,

10, The Learned Counsel for the respondents in

the revision petitions said they had quoted specific

references of the respondents namely Northern Railways*
letter No• 89/Ad^C/4/l /Appendix July
1989 uher^ it was Mentioned thatN.C^ Wall®
and Shri R,K, Sobd were being given the third chence

and by another letter of even number daiea 11,7,90

, • ', . , 6



they amongst oth»r8£givsn a chanct to. appear at;

Appendix II of tha examination. Be.thatVas it
.on acoaptance of the affidavit .rafsrrad

our diraction^at S.No.2^r®mainB unaltered V - ^
in view of th^e^fact that it was observed in the
judgeroent that para 167 of IREPl provides that normally
no railway aarviint will .be alldued to take the exami

nation more than thrice but the FAiCAO may in deserving |

cases permit the candidates to take examination fourth

time and in wy exceptional cases the General flanager

may permit a candidate to take examination for the fifth

and the last time. The direction given by us was for

the respondents to consider each case on

giving more chances and no mandatory directionj/to compel
the respondents to allow a chance was given,

11, As regards the third direction which said^hat

the respondents shou3!d consider the cases of the appli

cants for change of categories in the same scale of pay

it has been mentioned in the review application that

the category of Shri Ramesh Kumar Srivastava was allowed

to be changed before his result of examination at Appen

dix II-A was declaredi His category was changed only

because of the fact that Shri Srivastava was applying

for inter-railwsy tranifar since 10.9.1986 due to his

domestic circumstances and on his persistent ret^asts
the matter was considered by PAiCAO of both the railways

and he was allowed inter-railway tra-nsfer by order

dated 14.6.1989. The applicant cahnot claim appoint

ment as a matter of right.

12. The Learned Counsel for the respondent^pointed ^
out that apart from the casia of Shri R.K. Srivastava

thara iisra:casas of Shri Harjeat Singh and Kumari

Jlaaru Nijhawan andvin^^w latter two, the

order of thoS^^ 9.5.1909 was quoted
ere -'thi ey ^-^miaipsf ;.itrane f r.e<J'~f^rora:j,3unior i-'

Aasiatint to' the poet of Senior Clerk in the •sne eeal».j

• it''pa]^, no \direction;^:i^^ the. - ^



• •

J'

effect that the applicant can claim change of appointment

as a matter of right was given. All that was said was that

respondents should consider the cases of the applicant©

for change of category in the earns payscale. This dirac-

tion is surely not asserting that the applicant can

claim a change of category as a matter of right.

In vieu of the aforesaid observations, the review

petitions do not warrant a modification of the directions

and are dismissed. The Pl.Ps, also stand disposed of.

(I.P. Gupta)
Plember (a)

iion^ble^M£,^3uatice_Ra!T!^Pal_^Singh.

""Tvue. C-olp^

(sfffiW fy?)
(PRfTAM SINGH)

OT^^^Ci/Courc Officer

AcJaiinistrativs Tribunal

Priscip:;;! a^neh, Fsvid/cot House
fiCf/r'f/Ntw DciLi-nooai


