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This Review #pplication No.324/94 in 04.No.1863/88

’

has been filed by the revieuw applicant, Ymt., Kusumlata

against the orderiand Judgement in 0A.1863/88 delivered

on 19-8594‘0
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- 2, The Review Rphlication cannot be entertained

\

N

under the provisions of Section 114 of the CPC

for sdvancement of nuw arguments.
read with Order 47 Rule 1 In brder that the RA

should be admitted, the review applicant is required
to showi-

(i) Discovery of new and important matter or

| evidence which,after the exercise of due
diligence, was not within the knowledge of
of the review applicant or could not be |
_produced by hih/i&?%he time when the grder:

was madej or

(ii) Some mistake or error apparent on the face
of the record; or
[te those

(iii) Any other sufficient or reasocnable cause @nalegous/

mentioned under Saction 114 or Order 47
Rule 1 of CPC, :

The RA ;s(maintainéble only if it comesluithin the
four corners of deer 47 Rule 1 read Qith Section 114
of CPC, A review cannot be pefmitted }or hearing of
fresh arguments or even for corrscﬁion of an allegedly
erroneous view taken ;.l;but onlf for correction of a
ﬁatent error of Facﬁ‘dr 18@ uhiéh stares one in the

face and for which no elahborate effort or argument is

ne=sded tp establish the same.

3. After going through the RA, I do not find any
new evidence or importent matter which was not
mentioned in the 0A or was not argued at the time df

/ : .
- hearing nor is there .any errer of fact or lauw apparent

on the fece of the record. 0On the bésis of the admit ted
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facts and on the basis of the pleadings on.record a very
lenient and liberd) view .was teken in the sense that
if we go by cold legic of law, the applicant would
not be entitled to any HeR.,As till the divorce suit
was decreed in her favour on 30.9.88 and she would have
bsen required to refund the entire amount of HeReAe
into Govt. service
charged from the date of her @nYry_ /- yhen she wes
| living &s daughter-in-lew in the house of her father-
() | the house .
in-law and subsequently/was allotted in the name of
heT husband when she was living with him., 1 took a:
view that she should refund the H.Red. till the date

she shared accommodation with her husband. There is

nothing on record to show that she was living with

»
: h her two sons in her own house No.4-85, Janta Colony,: .

ﬁaghubir_Nagar,Neuuﬂelhi,-sinbeADebember,1973.;7he
divorce suit was Fileﬁ in 1979 in the Court of
Additional DOistrict Judge. In this suit as well as
in the éuif Filed For-mainténance of the minor children
-the aédieséag;ven is B-114, Single Storey, Ramesh

| Nagar, Neu Delhi, If is only on the basis of

presumbtion that the applicant has been giveﬁ the

benefit of living separately since uafter the filing of

the divorce suit and claiming maintenance for minor

children, she would not be in @ position to share the

accommodation with her husband. Pleédings on record,.
04, counter:reply and rejoinder, no-where show the date

from which t applicant started living Sseparately from
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her husband. For want of any clear indication, the

irresistible presumption w«i8 that she must have left
‘ ‘ the suit for
her husbend before filing the diveréessuit: 80d/main-

\

tenance of ‘her minor children in 1979, From what

date in 1979 she vacated the houss of her husband,

-has also not been indicated.

4. . In the 1ight of the judgement of the Hon'ble

)

3upreﬁe Court delivered on 1.8.94 where it was held:

‘that H.R.hA. cannot be claimed as a matter of right if

an employee has refused accommodaticn allotted to him
by the management. The Hon'ble Judges comprisiﬁg v

Mr Justice P.U. Sauant and Mr Justice M.'K. Mukher jes
have held that Government rules provide that H.R.A.
shall pot be admissiﬁle to those occupying'accommoda£ion
provided to them aS.BISOth’£hD$B whom aécommoda£ion
has been offgred but who have refused to accept. The
Hon'ble Supreme Cﬁurt also laid down the' law that HRA

is not a part of pay but it is covered by the definition

~af compensatory allowance and has to be treated as such,

The uncontroverted fact that the applicant after her
marriage rgSided with her father-in-law whom accommodation
uasAallotted and.SUbseQUéntly when she joined service in
1973, Sﬁe was living in the Government accommodation
a)lotted in the name of her husband. It is présumed that
she would have continued to‘liueAuith her Eusband til

company
she parteg/uwith 'him and filed the divorce suit in 1979.
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1:do not find eny other svidencel 8 photocopy of the

-5. . | | §¢/ '
Therefore, she uili have to refund the ambunt-gshe was
paid -. ... as HRA Fram the date of jbining of
Government service till the date she vacated the
house and filed théydivépce suit in 18579, and.it is

. /
only from that date she had shown. a difﬁerent address
i.e. B=114, Single StorEy,‘Ramash Nagar, New Del1hi.

except

Raﬁion Fard to 5hou.that she uas‘liuiﬁg_uith her

two sons in her own house A-85, Janta Colony,Raghubir

Nagar, New Delhi. Production of Ration Card alone is

"not a conclusive proof of living in her own house

after her marriage.

5. In the 1light of what has been stated above, I
do nof find any error of fact of law apparent on the
face of the record‘nof isithere>any other suFFicienf

ground warranting a review of the order and judgement

in-CA.1663/66 deliversd on 15.8.54.
. / ~

6. The RA is rejected: under Order 47, Rule. 4(1) .~

of CPC,’ | | - - |
| | .x (B. Kt,ax//?ﬁﬁw%% - h

ing
Member(A)




