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I Wnether Reporters of local papers may be allowed to

see the Judgment?

Yoo

24 To be referred to the Reporters or not? 2#'

(The Judgment. of the Bench delivered by Hon'ble
Mr, Ajey Johri, Administrative Member)

The applicant in this application was working as

2 Peon in the office of the General Secretary, Indian

Railway Conference Association (IHLA), New Delhi. [He has

challenged - . order No.EP/4573/1 dated 23rd may, 1988

Y

passed by the General Secretary, IRCA dismissing him from

service, By this application filed undsr Section 19 of the

Administrative Tribunals Act, 1985, he is seeking relief

of setting aside of the impugned order and for his

jg////feinstatement in service with immedicte effect and for his




&
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.being deemed to be in service from the dete of the issue
of the order,
24 rThe applicant was originally'an emplofee of the
Northern Railway, He was appointed as a casual labour in
December 1975 and was regularly selected in March 1982 in
the Construction Organisaciono According to him, he was
subsequently transferred to the IRCA in July 1984 and while
he was working in the IRCA, he was issued a'majcr penalty
charge-sheet on 23,2,1988 which ultimately resulted in his
dismissal from service by the impugned order, The applicant
has réised various issues in connection with the enquiry angd
the order of punishment and has approabhed this Tribunal
for setting asicde these orders,
P In their reply, the respondents have said thet the
IRCA is an independent body having its own staff and "is not
a'Cent“al Government department, Iﬁs employees are not the
employees of the Union of Incia, therefore, this Iribunal
has no jurisdiction to adjudicate on this application. They
have relied:on 2 judgment given by @ Bench of thié Tribunal
in TA(S)-590/1986 B.R. Bhetia Vs, U.0.I. where it has been
held that the IFCA is a Voluntery Association and not a
statutory authority much less it a part of the union ox

>
Union Territory. According to the observations of .this
Tribunal;in this case, the Association has an independent
exisfence af its own~and since the applicant in that case
~as an employee of thgt Assocaition, his grievance could

not be entertained by this Tribunal, The respondents case

qyy/is that the applicant who was working on the Northern Failway
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had requested by .his application dated 19,4,1984 for being
considered for a posting at Delhi and in that background, his
services were put.at the diéposal of the IRCA where he was
permahently absorbed as a Khalasi, Origihally he was posted
at Gépakhpur, but subsequently he got transferred to Delhi,

v 4y, e g;ve heard the learned counsel for the parties. The
learned counsel for the applicant contended_that the decisions
given by this Tribunal in their judéments on 202,37 and 6.2,89
were not based on correct appreciation of the facts, 1In these
two judgments, it was héid that IRZA is an Association anq that
the employees of the iRGA are not employees of the Union of
Indiaiana the Central Go#ernment. In our view these judgments
have become final and this matier‘cannot be agitated now, The

next contehtion-raised by the learned counsel wés that the

applicant had reéquested for transfer to Delhi and, in that backe
ground his services were transferred‘togthe IRCA and he was not
actually absorbed~in IRCA és no option was taken from him for his
absg;ption in that new organisation aﬁd, therefore,‘he continued
to have his lien on the Northern Railway. This contention was
however not taken by the applicant in his pleadings in the
applications As a matter of fact, the main eﬁphasis laid in

1 the pleadings in the application in respecfiof jurisdiction is
that IRCA is a departmént of the’Railways<and its offices and
staff are to be treéted as RailwavamplOYees. This matier cannot
be adjudicated again now é§ obséryed apovels It has further been
'pleaded in the Review Appliﬁation which ié also before us in

respect of an order given by this Tribunal on 5,9.88 in ¥P No.l525/

ﬁay/BB that the applicant has not resigned from the railwéy serxvice

/



on joining the IRCA, This Review Application has also been
Opposed by the respondents on the ground that +he applicant haes
not raised anylobjection during the course of his disciplinary
proceedinés that IRCA was not his emplOyer eand that the General
Secretary, IRCA was not competent disciplinary aﬁthority and,

isdiction. The

(&N
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therefore, the order passed was-without

responcents have vehemently opposed the stand now bein ng taken

by the learned counsel of the applicant that the applicant is not

an employee of the IRCA, instead he is a Northern Railway employee,

Se¢ / Having‘heard the learned counsel for the parties and

perus ed the records of the case, it is clear that as far as

IRCA .is concerned, it is not a department of the Railways and

this Tribunal has no jurisdiction over thé employees of IRCA.

5. The only issue that remalns to be settled now is whether

the applicant was finally absorbed in the IFCA and he is an employee
Qg/ learned counsel for the

of IRCA or not., According to the/respondents +the applicant was

absorbed in the IRCA with effect from Aug.i984, But since thére was

a.dispute regarding the fact whether the applicant was finally

absorbed in the IRCA or not, the respondents were asked to prodﬁce

the peréonal Tile of the epplicant available with the IRCA., From th

personal file it is evident that the applicant had requested for his

v

change of category from that of temporary Gangman under XEN
: %~ whnom he

Constructicn Saharanpur to that of Khalasi and the DSE under/ was

working had remarked on this ap~llCru10n cn 16,4,1984 that he would
\

have no objection tc spare him. Thereafter, the applicant also
submitted an applicstion to the General Secretary, IRCA reguesting

7/’application and the endorsement

6@//him for posting in IRCA as a Khalasi, OCn this/ made by the DSE

LA
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on the original application on'19.4,84 , the IFCA wrote to the
DRN&?Office, New Delhi that they had no objection to absorb
the abplicant in the Neutral Contiol Organsiafion of the IRCA
a@s a Khalasii They, therefore, requaéfed that he may be

spared and his service book, etc., sent to them, The applicénﬁ
was accordingly spared by an order dated 6.7.84 to carry out
his transfer on bottom seniority, There ié a1so an applicetion
dated 6.8.84 signed by the applicant in respect of his
transfer in the IRCA in which he had stated as follows:=

" I am absorbed as Khalasi in Neuwtral Control

Organisation and posted at Gorakhpur under Neutral
Inspector but I request to your kind honour that I
may please be posted at New Delhi Neutral Control

Point so that I may look after my ailing wife and

School going children.-,

There is anothéf order dated 3rd August, 1984 issued by the
General Se“fetary and addressed to the Neutral Inspector

at Gorakhpur saying that since he has been absérbed as a
Khélasi and he is being spared by Northern Railways hé is
posfed at Gorakhpur against an existing vacéncyo

7 In the Service Book of the applicant which was also
transferred to IRCA there is anlendorsement that he was
transferred under GS, IRCA with effect from l5.7§84. This
endorsement has beén made cn 28,2,85, There is aﬁother
endorsement that the applicant was transferred from AEN, Samli
and posted as Péon temporarily in the general branéh of the
IRCA vide.an order aated.21.8;84, The other endorsements

in the Service Book'zelatgzto the applicant's opting for the
revised psy in the revised scales and the nominaéioﬁ-for ICRG

and these_endorsemenfs have been made ‘by the Gene:al Secretary,
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IRCA . The correspondence in connection with. the transfar
of the aprlicant shows that he was absorbed in the IRCA,
In this background and the very admission made by the

applicant in his application, which is available

in the personal file when he reguested for his transfer

) .

from Gorakhour to Delhi that he was absorbed in the IRCA,

there is no doubt left that the aprvlicant had become a

temporary Peon on hié releose from the Constructioﬁ
brganisatién of the Northern Railway,'in the IRCA and,
therafore, he could not be considered as anemployee of the
Norﬁuxn Railwav. AS a matter of fact, he was only a
tempnIrary Gangmap under the XEN Construction and temporéry

staff will naturally not have a lien.

3. ' _Aftéfl we Tad ‘reserved the judgﬁeﬁt, th
learned counsel for the apnlicant has produced cértain
documents to press for his contention that the IRCA is

a department of the Railways. They are - the notification
dzt=d 2.8.1988 on the subject of Presi_gntship of the
Associstion, another notifiéation dated 31.7.1988

in respect of handing over and taking over of the

office of the President and the IRCA Service Agreement

for Class IIT emplovees., I+ is +the contention of the

-

le~rned counsel for the applicant that in terms of

\

varzs. 2 and 3 of the service Agreement, it is provided

that the emplovee shall serve the General Secretary

in any other post to which he may, from tims to time,

be aprointed whether on promotion, reduction or otherwise

&V/’ih anv place in India and that the Administration will
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have full power and authority at any time to Jdismiss
the railway servant or reduce him in rank or remove him
as a disciplinary measure, in compliance with the

nrovisions of clause (2) of *rticle 311 of the

i

1471

Constitution of India. He has also relied on para
of this Agreement which says that the employee shall be
bound by all general rules and regulations of State

railway Bstablishment that may, from time £0 rime, be

in

-
force. While disposing of Miscdlanesus Petition
No. 2377/88 in T=3/39 (suit Wo. 405/84) on &.2.1939,
when the matter came up acain before a Bench of this

-

Tribunal, the Tribunal had considered the reiference
made in the ord-r of the 3enior Sub-judge, Delhi to
rhe decision of the Supreme Court in Civil Writ
No. 8213/23, on wnich the lsarned counsel is also
placing reliance, Aftar having considered the matter,

the Tribunal came to a conclusion that the order dated

14 .3.1987 of the Hon'ble Supreme Court nowhere

el

held that the employees of the IRCA shall be deemed to
be employeas of the Railway A'ministration, It was

submitied before us by the learned counsel that in his

gisc. petition No. 2534/82 in R.A. 130/38 in this

O.A., he has made a praver that the mattsar in recard
to the IRCA being a Department of Raillways be re ferrad

+o-a Full Bench of three Membears of this Tribunal for a

detailed review and aﬂgudiC"tibn as to the jurisdiction

-

e Trivbupal. We find arsolutely no force in these

[}

(5]

coptentions. The judgment given in MJ,F. NG. 2377/88
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as well as in the judgment dsliverad on 20.2.1987, this

matter has be@n discussed threadbare and if the annlicant
was aggrieved by the orders and decisions given in these
cases, the right course for him was to file a Review
Petition in that 0.A. or move th@-appropriate forum

cainst the orders. We cannot sit as an appzllate

)
2]

forum on the decisions taken by this Tribunal in these

Or’-":\JS.

9. vWe have already examined the matter in
regard to the status of the aprlicant, who was abhsorbed
as A temporary-peon in the IRCA after having been
transfored from the post of femporarv Gangmin and having
been so absorbed, he became an emplovae of the IRCA.,

AS a matter of fact, the IRCA had clearly mentioned in

thelr letter on receipt of referanc~ from the Northeri

5

cant

e

Railwav that thev are prepared to absorb the appl

thelr Organisation. Iven thelr order sSpeaks in the

same language .

10, Thus, since the IRCA is not a Department
4 £

£~ 2.

of the Railwavs and i3 an assoc

K_J-

ation governed LV separake
Rules etc., and the aprplicant is an emplovee of that
orcganisation, his cas= cannot £2ll witbin the jurisdiction
of this Tribupal. In this view, we dismiss this
application as well as the Review Petition (M,F. 2534/83)

T

diction. We

[ 5
U"l

being not maintainable for want of jur

leave the mriies +o bear thelr own COSLS.
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(Ajaz,iefﬁﬁj////”ﬁ (F.I{. Kartha)

Mernbe (_L\) Vige -Chalrman (J)
7.4 ,1929,



