
In the Central Administrative Tribunal
Principal Bench, Neu Qelhi

Regn, No,RA-94/89 In
OA-557/88

Shri Arun Kumar Dutta

Union of India

For the Petitioner

For the Respondents

• ate: 20,4,1990.

«••• Petitioner

Wer su s

Respondents

»,,, Shri 0. C, l/ohta» Counsel
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1« Whether Reporters of local papers may be allowed
to S00 the judgement?'^

2, To be referred to the Reporter or not?

(Oudgeraent of the Bench delivarBd by Hon'bls
Shri P« K, Kartha, ^ ice-Chair man)

The petitioner is the original applicant in

OA-557/88 uhich uas disposed of by this Tribunal by

its judgement dated 2»6,1989, The griev/ance of ths

applicant related to the payfnsntsmade by the respondents

for his pension and gratuity, etc,, pursuant to an order

of this Tribunal dated 26»11,1987 in CCP_49/87 in

OA-174/85 wherein it uas mentioned that if he found

that pension and gratuity due to him had not been

correctly calculated and paid, it uas open to him to

file a proper application undar Section 19 of the

Administrative Tribunals Act, 1985, That is hou

0,A-557/88 came to be filed,

2, In para, 11 of this Tribunal's judgement dated

20,0,1986 in DA-174/86, it uas observed that "the

petitioner shall ba granted terminal retirement benefits

for the period of his service in the Railways, the period

ft.- v.t.
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of his deputation in the Border Rpad Development Board

and a period of tuo years of his service till 28,3,1976

in the Windustan Steal Uorks Construction LtdJ^

3. The grievance of the petitioner is that the Tribunal,

in its judgement dated 2, 6,1989'. in 0A-.557/88, did not

take into account the pra/ers contained in his amended
OVconamuted

application in regard to the payrnant of pension, gratuity,^

pension and interest.

4, The respondents had calculated his pensionary

benefits, treating him as on Railway service upto 15,3.1974

on the basis of his presumptive pay that uould have been

drawn by him^had he bean in Railway service upto 15,3,1974,

The petitioner has annexed copy of a letter dated 21,6,76

from the Chief Personnel Officer to the Chief Accounts

Officer, Eastern Railway, Calcutta, according to which,

the petitioner was a permanent Assistant Inspector of

IJorks (AIOU) on the Eastern R'ailuay, He was appointed

as Assistant Executive Engineer through U,P,S, C« and

joined Border Road Development Board on 30,11,1966, His

lien uas maintained on the Railuays, He tendered resigna

tion from the post of AIOU held by him in Eastern Railway

u«e,f, 15,3,1974 which was accepted by the Railways vide

their latter dated 15,3,1974, It uas stated that since he

had tendered resignation from the Railway w,B,f, 15,3,74

and the same had been accepted by them, the period of

service rendered by him in Border Road Development Board

should be deemed to be on deputation and his F, S, C, had

to be realised from the Border Road Organisation. He has

also given the particulars of pay drawn by the petitioner

in the Border Road Development Board, according to which,
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he dreu pay of Rs,B6Q plus 0. A, for ths period from

30,11»1973 to 28,3,1974, The petitioner has also

referred to the letter of the Chief Personnel Officer

dated 28, 2,1972» according to which, a provisional

panel of names had been prepared for the post of

Assistant Engineers, including the name of the petitioner.

Against the name of the petitioner, it has been remarked

ythat he is on deputation to Border Road Oeuelopment Board

as A«£,£,(L) (vide Annexure 3-2 to the rejoinder affidavit),

5, Ths cpntention of the petitioner is that'his pension

should have been calculated by taking into account the pay

of Rs,860 + D.A, which he uas drawing uhile on deputation,

to the Border Road Development Board, In this context,

he has relied upon the provisions of Rules 33 and 34 of

the Central Civil Services (Pension) Rules, 1972 (hereinafter

referred to as'the Pension Rules').

6, Ue hava carefully gone through the records of

OA-174/86, OA-557/88 and the pleadings of both the

parties in the'present petition. At the outset, it may

be stated that the Tribunal had, in its judgement dated

2, 6,1989, taken into consideration all the aspects of the

case of the petitioner set out in 0A-.557/8e as originally

filed in the Tribunal and the amended application. The

Tribunal had also taken into account the judgement dated

20,.6,1 986 in OA-174/86.

regards the calculation of pension of the

petitioner, the Tribunal in its judgement dated 20,8, 1986

in 0A-.l74/86j had held that he shall be granted "terminal

benefits for ths period of service in the Railways, the

period of his deputation in the Border Road Development

,4..,
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3oard and a period of tuo years of his seruica till

28.3,1976 in ths Hindustan .Steel ^orks Construction

Ltd. "

In para, 6 of its judgemant dated 2, 6.1989, the

Tribunal observed that "the applicant stood rsvartsd

as AIDU and if the respondents have calculated his

pension on the basis of his pay that he uas drauiing as

AIOU, the action of the respondents cannot be faulted

nou," In para,7 of the, said judgemant the Tribunal

had observed that "there is no doubt that the applicant

Idas selected for promotion to ths post of A£N, but

unless he took over charge of tha post of A£N, he could
I

not be considered as having become a member of thes

Service and, therefore, his prayer for considering him

as having been promoted as AEN in,1972 has no locus

stan di, "

9, The petitioner has contended in the-present

petition that he had worked as Inspector of Uorks,

Tubauell Organisation for three continuous years and

that his reversion to the post of AIOU uas illegal and

that he uas entitled to get the benefit of service on

the "Next belou Rule", i.e., promotion from the day

his junior in tha panel assumed charge of AEN in

August, 1972,

10. Rules 33 and 34 of the Pension Rules deal uith

the emoluments and average emoluments for tha purpose

of computing pension. Rule 33 provides that"the

expression "emoluments" means pay as defined in rule

9 (21) of the Fundamental Rules (including deaTness pay,

as determined by the order of the Government issued from
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time to time) uhich a GouerhmBnt servant uas receiving

immediatBly before his retirement or on the date of

his death,"

11« Note 7 undsT Rule 33 .stated that "Pay draun

by a Government servant while on foreign service, shall

not be treated as emoluments, but the pay which he

would have drawn under the Government had he not been on

foreign service, shall alone be treated as emoluments".

2. Rule 34 provides that "Average emoluments shall

be determined with reference to the emoluments drawn

by a Government servant during the last ten months of

his service".

13, The Pension Rules do not apply to the railway

servants by express exclusion (sea Rule 2(a) of the

Pension Rules), However, the Railways have made

correBponding Rules.

14, The name of the petitioner was included in the

panel for promotion to the post of AEN, He did not,
said

however, take charge of the post . as he was then on

deputation to the Border Road Development 3oard. The

case put forward in ths present petition is that he is

entitled to the benefit of proforma promotion under the

"Next below rule" from August, 1972 when his junior

assumed charge of the post of AEN, The respondents

have not controverted in their reply affidavit the

above averments in the petition, Ue see force and

merit in the contention raised by ths patitioner,

15, In the facts a^d circumstances of the case,

it was not fair and just on the part of the respondents

to have calculated his oension and retirement benefits
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on the basis of the pay ha uould have drawn as AIDU

and not as A£N, In our opinion, the respondents should

have applied the Next belou rule in his case as hs had

been duly empanelled as AEN and as his juniors had been

promoted in 1972, Ua, therefors, hold that, the average

emoluments for the purpose of calculating his pension

should be on the basis of the pay of the post of AEf\l

from the due date as per rules and not that of AIOU,

The respondents are dirsctsd to reuise the pension,

relief on pansion, gratuity and all other retirement

benefits of the petitioner on the above basis and rslease

the amounts admissible to him on this account by way of

arrears within a period of three months from the date of

communication of this order. His future pension should

also be regulated accordingly,

16, The Tribunal's judgemsnt dated 2, 6,1909 is modified

on review to the extent indicated in para.15 above. In

other raspects, ue see no reason to modify the findings

and conclusions in the said judgement,

17, The petition is disposed of on the above lines.

The parties uill bear their respective costs.

(D,K. Chakravorty) (p,«, Kartha)
Administrative ."'lember 'JicB-Chairman(3udl..)


