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Pradesp Kumar

3f0 Shri Hari Shankar,

R/0 144, Gurdwara, Nagra Jhansi,

Jhanei (Madhya Pradesh). ... Petitionar

gy Advocate Shri 8.8. Raval

3rhi Arun Dubey,
'. B Divisional Railway HManager,
D) Ceritral Railway, *
Mumbai (YT). . ...Contemner-
.. .Respondent

By Advocate Shri Jagjit Singh

ORDER

Hon®ble Mr. K. Muthukumar, Member(A)

In this Contempt Petition, the petitioner

ot

® atieges wilful and deliberate discbedience of  the

gspondents in not complying with the directions contained

in the order and judgment dated 25.8.19%3 in 0.4, Mo, 629
of 1988.
2. In para & of the judgment in Lhe 0.4,

the Tribunal directed as follows:-—

accordingly, this 0.4, 1s allawed
with the following directions:

) Tha respondent (DRM Central Bombay
) is directed to appoint applicant on  the
) halasi (Ei%Cil'bu} bgkd'LmenuJ on the

agfﬁ bnt :ubj&ct ba

1 »!
the Tulfilment of medical vrReminatior and
other foirmaslities as cer rulas.  The applicant
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shall, however, be given an intimation within
2 months from the date of this order, as fTo

when the next vacancy 18 likely to arisg oOr
when he oan expect the order of appointment.

(h) In the meanwhile, the applicant
shall be engaged as & casual. labourer in that
NDivisinn =~ if the nead to engage such labourar

ig felt, - on a prierity basis, in preference
to those who may have neen  engaged  from
1.1.1986 or tnereafter, without prejudice  to
his right to be r@qularlj appointed undsr {a)

(o) The respondent is further directead
to pay & lumpsum amount of Re.2, 000/~ to the
applicant ag co osts”.

5. The mefitioner alleges that on  he

dismissal of the Review apslication against fthe aforesald
ardar, the pstitioner submitted a reprasentation to the
res;ondentsm He had also represented éarlier b? his letter
dated September. 1995 along with his rapresentation dated
7 91995, The petitioner had requested the respondents Lo
intimate the likely wvacancy that was Lo occur as
Khalasi in that Division and ais0 prayed for nacessary

sction to employ him as casual labourers without prejudice
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ppointed as Khalasl on regular
directed by the Tribunal. The petitioner alleges that the
raspondents have not shown any intimation in compliance

with the directions of the Tribunal and, thersfore,
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committed a Civil Contempt of this Tribunal.

the counter-reply, the respondents

submitted that as ordered by the Tribunal an  amount of

A
b

i

2,000/~ was paid to The appiicant in the 0.4, Dy Lhegue

No.D-~347036 dated 728.3.%0 on  the State Sant of India and

vhis cheqgue was personally handed over to the appiicant in

the presence of twe witnezses on 10.4.96. Respondents also

aubmit that the applicant has sinoe Baen appo nted and 3
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copy of the appointment letter dated 15.4.%6, the

scknowledgement given by the applicant for accepting the

el

zald cheque was also bommurxca% d vide anneuxres [ and 1T
in their counter-reply. Tn this Annexure I, it is stated
that in compliance with the judgment of the Principal Bench
dated 75.6.199%, the applicant, shri Pradeep Kumar has been
sppointed as a fresh casnal labourer on this Division and
he was directed.to e
vacancy . The respondents explained their reasons for delay
in implementation of the directions of the Tribunal part.y
due to the fact that the Review application was dismisced
only on 15.11.1995 and they have received & Copy  on
58 .11.1995 and thersafter Turther ac ction was takan by ths
Headquarter's office of the Central Railway which had to

consult the Mini

stry  of Railways for a decision wnethar
Railway administration should go in for SLP in the Suprenme
Court or implement the order. Rallway Board’s decision was
communicated on 4.72.96 for tne implementation of the order
and accordingly, the applicant was directed to appear for
mediéal ewamination along with other original certificates
on 10.%.96 and on completing the medical examination, he

wae given order of appointment on 15.4.%6. The respondents

nave also filed an  additional affidavit in which they hav
tendered their unconditing apology far delay in

implementing the order and refarred to various stayges whicn

caused the delay as mentioned in the counter-reply.

{n

. When this matter came up for hearing on

16.7.19%6, the Tribunal made the following chservations and

gave interim direc



"1t e not clear either from the

additional affidavit ar from thae  order
appointing the applicant as regular Khalasi, as .

to whether he was appointed against the first
regular vacancy as directed by the Tribunal n
its order. The respondents should do clarify
the same by filing an additional affidavit.
Further, the reason why the petitioner was not
informed within 2 months from the date of
receipt of a copy of this order as Lo whei  he
was likely £o be appointea on a reqular bacsis,
has also to be clarified. Further, the delay in

sngaging the applicant as & casual labourer has
also nesds Lo be clarified. In addition to all
these, Shri Raval states thalt as par the

directions of the Tribunal, a cheque for Re.Z

000/~ was given to the applicant towards  costs
and the same was bounced. Thisg according to the

ahri Raval iz wilful defiance of the orders of
the Tribunal and which alsco needs tu e
clarified. Therefors, tne respondents are
directed to file an affidavit of Shrl Qrun
oubey, DRM, Central Railway within a period of 4
weeks” explaining all these things”.

ol

& In compliance with these interim
directions, Shri Arun Dubey, ORM filed an adcitional
affidavit dated 19.3.19946. When the matter wasz heard again

on 3.10.1996, the learned counsel  for the petitioner

brought bo the notice of the Tribunal that the
respondents-contemner in his reply has nok clarifisd when
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the first ragular wvacancy &ross  as
clarified by the last order of the Tribunal and has maas

certain personal accusations againset the learned counzel

il

for the petitiioner in his personal capacity. He referred

respondent-contemner  Shri furun Dubey. He pointed out that

when the matter was heard by the Bench on 16.7.%6, he had
not made any wrong statement regarding the houncing of the
cheaque. Inspite of this, the respondent-contemner has macla

s

4 statement in the additional affidavit filed by him as

follows: .
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manner and
facts with
the Hon'ble
against The

7. _ The
pointed out that the
Anneuxre CP-5 {oolly)
his in possession ev
Division Bench on 16.7

on the part of the r

Divisional Raillway HMa

,,«‘ .

date of hearing and t

action against him for

3. Afte
reguest of the learned
respondent-conteansar,
last obportunity to
affidavit to the batlu

reply on his observati

sffidavit dated 19.8.96

petitioner. It was T

was Listed for hearing
adinurnad to 31.1C.95.
also filed an addition

meanwnile.

L

o The applicant’s advocate has
made this statement in an 1irr

gsponsible
without verifyving the corrsct
the sole intention to misleau
Tribunal and create pr
respondents” .

k el
learnad

counsal for the petitioner

T chegue had bounced on 17.4.96 as  per

U

to the Contempt Petiticn and he had
an on the date of hearing before fGhe
.96 and, theréfore, it was incorroct
espondent-contenner to make such
against him and he prayed that the
nager shotld be summoned on the next
he Tribunal should consider suitable
tha Contempt of Court.

r hearing the matter and on  the
counsel far the

opportunity was givan as &

furthar

file & ungualiftisd
faotion of khe Tribunal including 4

onsfaverment  in para
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against the

urther observed that the question of

ontenner would be

respondent-contemner files the

on  30.10.%9¢6
Shri Dubey, the

al - affidevit dated L0096 In the
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We have heard the lsarned counsel for the

narties and have parused all the replie and the additional

[

affigavits filed by the respondents.

0. The lesarned counsel for the petitionsr

S

strongly argued that there had been no misrepresentation on
his part before the Tribunal when he mentioned that the
chegue for Rs ., 2,000/~ had bounced Wthﬂ should be verified
from the annexures to CP-6 whereln 1t was noted that ~the

-
¥
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cheaglle was returned by the State Bank Jhansi for want of
advice. Therefofe, the learned counsel contended that the
réspondentwcontemner by his counter-reply had deliberately
and without verification had tarnighed Wiz reputation by
describing that the applicant’s advocate ‘had made this

noan irresponsible manner and without verifying

ju

statemant
the correct facts whereas 1t would be very clear that 1t

was the respondent-contemnzr who had e his reply to the

[ie]
e

Tribunal without his verifying the factual position as was

evident from the advisse given by the 3tate Pank while
returning the cheque. He claime that the

respondent-contemner had acted without any proper advice

and whithout caring to personally verify his own sta atement
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in the affidavit filed by him. respondent-contemnnar
cannot take shelter on the plea that the counter-affidavit
was drafted by his counszl contending that it was  the
réspons bility of the respondent-contemner himeelf who had
sworn in this Fidavit to werify the correctness of the

statements made therein particularly when it invalved

m

certain allegations made against the counsel  for  the
applicant. For this act of  negligence itself the
espondent-contemner would have to be severaly dealt with

s

by the Tribunal. He also pointed out that in the ordinary
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course the respondent-contemner zhould have personally comneg

and explained his p naition to the Tribunal and hould have

3

tendered his unconditional apology to the learned counsel

for the applicant for his remarks against the counsel. He
pointed out that the W gspondent-contemner has trea ted éhe
Tribunal with utmost disrespect which would rénder him
clearly liable for contempt action. The learnad counsel

b

for the respondent-contanner submitted that before filin

DD

the counter-reply, the concerned Rank had informed the

aspondents that the cheque dated 20.%.1996  had been

__5
(1’)
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cleared and credited into the account of the petitioner.
The certificate issued by the Bank in this behalf had not
_made any mention of the dishonouring of the chegue in  the
month of April, 1996. The respondent?contemner was. not
informed at any time prior to his filing the affidavit 1In
éuguaty‘1996 that thisz ochegqus was dishonoureﬁ any time and

the respordents came to Know only from the annexure to the

~ejoinder-affidavit filed on 28. §.94. In view of this, he
submitted that when the matter camg Up on 1é.

official

k1]

of the respondents who were personally present in
the court on 16.7.96 were given Lhis information by the
oral submission mads by the counsel for the petitioner
about the bouncing at the cheaues and The
rg pondent-contemnar was not aware of the “no advice memo’
ctated to have been sent to the petitioner. Howsver, when
the additional reply was  Filed  on 19.8.96 oy the
respondent-contemner, the fact of the chegue having bounced
sarlier was not within his knowlasdge and, therefore, the

remarks at para 15 had bsen made. In the additional
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ategorically say that I had
no intention to cause any assersion on the
sounsel or the patitioner or to malign him or
+o make any personal comments against him in

any manner whatsoever and
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my
unconditional regrets for the expression used
in the additional affidavit filed on 16.8.96
and the said lines as mentioned above, may be
daletad from my earlier affldavit and may not

be read as part and parcel of the earlisr

3

affidavit dated 146.8.96. A

&3]

ragards the next

{

available vacancy, the respondent-contemner had

replied as follows:

¢ ......1 have directed my officials
that the applicant has to be granted proforma

wation and seniority from the date when the

e

:
next available vacancy in the Electrical
Department after 25.8~951 to the post of
Khalasi was available when the order of this

Hon"ble Tribunal was

Accordingly. I have Ffurther

?

diracted the concerned officials to grant
proforma fixation and seniority as khalasi on
regular basis to the applicant with effect from
25.8.95 and the applicant shpuld be placed at
the appropriate placs In the seniority list of
Khalasi in the said Electrical Department. The
concerned officials have accordingly issued an

office order dated 15.10.96, a copy of which
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has been served to the petiticner (Annexed

[

herewith and marked as Exhibit R~1). Thus, the

petitioner s appointment to the post of Khalasl

.8, tead of

N
£
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has besn made effective Trom
15.4.86", The respondent-contenner Shri Dubey

also praved that fhis may be treated as part-
and parcel of the affidavit filed earlier 1In
full ceompliance and has prayed for suitable
éxtension of time f@r implementation of the
judgment till the filing of this affidavit. He
51lso tenderad his wunconditional apology once
again on his behalf and on behalf of his office
for the delay in implementation of the judgment

and submitted that the delay W3S neither

G

intentional nor wilful nor was it intented
defy or commit any breach of the nrders of The

Tribunal.

11. We have considersed the matter in all its

12. t is unfortunate That the
respondent-contemner in his reply on 19.8.96, had allsged
rhat the learned counsel fuor the petitionsr had made an

irresponsible statement before the Bench regarding  the

bouncing of the chsque.” He hag, however, subsaquently
admitted that this statement was made as he was nob

4 wohegue had bouncad in  April, 12%5

1

aware that tha sa

€

itself. This would conclusively go to show that the

respondeng-contenner had  made this statement without

himself actually verifying the factual position from the .
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concerned official of the Rank concerned and had chosen to

make allegations against the learnsd counel for tha

petitionar. The respopdent-contemner baing a senior
officer of the Railwayes,  should have realised  his

responsibility before making suéh unfounded allegations
against the learned counsel for the petifioner and that
too, without verifying the factual position. This indeed
iz very reagrettable. However, on  the basis of the
additional counter-reply filed by him and in view of the
s remarks

unqualified regrets he has exprassed for

against the counsel for the petitioner an< also in view of

r!)

gy for the delay in the
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his une

implementation of tThe judgment and his clarification on the

question of appolntment of the applicant in the next
aAva acancy, which arose in August, 1995 as furnished

to the Tribunal and on  the basis of the order passed in

this behalf on Exhib

lenientvisw of the wmatter. The lsarned counssl for the

petitioner has also gracefully left the matter regarding
the nersonal allegations against - him by the

respondent-contenner to the Tribunal.

13. . In the circumstances, we are of the

considered view that the matter should ﬂSt at that but we

would however advise the respondent-contemner to be more

careful in his submissions in his sworn affidavits, before

bhe Tribunal, in future. With this, the contempt petition

is disposed of and the notice is

ﬂr o dnlier

P VEEPV1LLI)
MEMEER

s
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Rakesh
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