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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

/ NEW DELHI

0.A. No. 198
T.A. No.

i

15.7.1988
DATE OF DECISION >-'*1°

Shri PN, Kaw Petitioner

. Shri MK, Gupta

Advocate for the Petitioner(s)

Versus
Council of Scientific & Industrial
: Respondent s
Research, New Delhi.
Shri AK. Sikri ' Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. gIRBAL NATH, ADMINISTRATIVE MEMBER.

The Hon’ble Mr.

| 1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgeme /‘?/

(BIRBAL NATH)
Hembe‘r.



CENTRAL ADMINISTRAT VE TR ISBUNAL
MINCIPAL BENCH
NEW DELHI,

DATE OF DECISION, 15-7-1988.,

Regn, No. 8.4, 1242/87

Shri PN, Kaw ces Applicant
Vs,

Council of Scientific & Industrial Raspondents.,

Research, New Dselhi, eoe

CORAMNS

Hon'ble Mr. Birbé; Nath, Administrative Member,

For the applicants Shri MK, Gupta, Advocata.

For the reapondants£ éhri A, Sikri, Advocate.

JUDENENT.
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This s an application under Section 19 of the
Administrative Tribunals Act, 1985 Piled in the Tribunal in
Saptember, 1987, whersin the gpplicant, ghri P,N, Kaw,
Aasistant (Financa‘& Accounts), Council of Scientific and

Industrial Resarch, New Dalhi, has challesed the action of the

* respondents in not permitting him to cross Efficiency Bar

i

with effect ‘from 1.&..1976 in the scale of s, 425-15=500-£8-15=560-20~700~-
25~-800, He has challeneed the action of the respondents on the

around that he has never bean communicated any seasons

| for withholding his Epficiency Bar, He has further extended the

challenss on the sround that under the extant instructions, he

was to be informed in case his Efficiency Bar was to be withheld.
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In the application, he has ‘fucther averred that no Departmental
Promotion Committee maeting has sver been hsld since 1.4.1976
till this date, He has thus prayed tﬁat he. should be declared
to have crossed the Efficiency Bar with effect from 1f4‘1976
i.e; the due date and he shculd be paid interest at ths rate of

18 per cent per annum on the arrears dus to him.

\

2, it is the.caéa of.the resﬁondcnta that the applicant

was inuoived in a case of émbezzlement.when he waa workiné in

the erstwhile Drums Ressarch Laboratory, Jammu etc. He was servesd
with a charse-shest in April, 1986 attributing neglissnces on his

part which resulted in the misappropriation of stores amounting to

Ree 51,967,65 and loss sustained by the Council by way of forgsd
entries, fictitious debits in the stores lsdgers, short;hilling/
exesss dsbits etc. durine the psriod 1970-71 to 197&-75-functioning as
Junior Accountant in tha Sales Dgpot of the erstwhiie Drungarms and,
Factoriss at Srinaaar, There is second article of charse asainst
him for not exsrcisins proper checks ovsr the agccounts of the a?orQSaid‘
Sales Dgpot which resulted in the misappropriation of stores

of druss causing loss amounting to m.'31,995.93 to the Council due to
lthe non-raising of bills.on the receipisnts of the storess of Jruga

sgnt out on the authority of gats passes,

] |
3e The learnad counsal for the applicant has vehamently

' heL
argued that the respondents was bound to communicaty to the applicant
the reasons for withholding his Epficiency Bar. He relisd in this

resard on the gav-rnment of India decision No. 3 under F.R.IZS

_reproduced at pase 119 of 'F.R, S.R.' by Shri P, Mutbuswamy.,

Since this decision has not bsen complisd with nor any rovisw

was mads in terms of»Daciaion No, 4 (Cout. of India, PHA, Deptt.



of Personnel 0,M. No. 29914/2/?5-Eatb.(ﬂ)_datad‘6.4.1§79, the
counsel forthe apblicant went on to urg;, the action of the
respondgnts qas’iiable to be held illegal aﬁdisetAasido.
Houever,‘thallaarhed couﬁsal for the pespondenﬁs has ;vigqtdualy
rasisted this atguyent on ﬁhq grouﬁd-that under Fundaﬁantal_ﬂula
25, wvhen lisciplinary proc-cdihgs are panding aga;nat a Government
sarvant; his case for cros§ing pf‘éfficiency Bar was not to be
consideréi. He furth;r sthted that the conduct of the applicant
was under invéstigation mﬁch‘befora he waavdu;‘to,cross Effiéisncv
Bar and in terms of Govarﬁment of 'Iﬁi.ia‘.,Decision 7 (&)

(Deptt, of Personnel & AR, O.M. No. 29014/2/75~Estt.(A) dated
6.4.1979), the applicant was‘not entitled to any consideration
with resard to crossing of Efficiency Bar. Another sround

stoutly urged by the learned counsel for the ;.onndﬂﬂis is tﬁat
this applicatioa.is‘barred by time as thé appiicant\was denigd-

Efficiency Bar in 1976 and he approachsd the Tribunal as late as

1987, The case, according to him, ahffers from enrcmous delay

andvdeserves to be thrown out on that véry count .

A, -Before'coming_to the contenticns raisid,rwénhavo to
decids ghq issue of limiﬁation firét. The learned counsel for the
appﬁcant has trisd to meet the question of limitatien by

referting to the words 'final order’ in Section 21 of the
Administratiﬁi“Tribungls Act which deals with ths question of
limitation., ‘Sub-éection (1) (a)(b) of Section 21 clearly
refers to. 'final order', It is the conteﬁiionuf the lsarned
counsel for the applicaﬁt‘that no final orQer has bsen passed py
the respondents in this 6;8. and, therefore, the‘application was

very much'within limitation. The learned counsel for the
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applicant furthe; argucd that in march, 1985, the applicant
was informed that his Caso'fegarding non-groésing‘of Efficisncy
Bér.beyond 1,4,1975 was under cansider;tion (annexurg A=3)
and a similar reply was forwarded to him By\the Under |
Secretary of tha Council of Scientific and Industrial Research
(CSR) vide Memorandum of 27th Hay; 1985 (Annexure A=5)s The
1sarned counsegl for the respondents arguas that the latter
Memo. is a reply to thg representaﬁidn made to thé.ﬁicgf
Pregsidant, CSI, vho happens to ba.alminister of the Cabinet

and it is not a statutory representation. Be that as it’miy,

the fact remains that no final order in this cass has been

_ passed by the respondents. The application would have become

timavbarréﬂ if a fingl order had besn passed prior to the pericd

of limitation ae siven in Qecgiun 21 of tha Administrative Tribunals

Act. The contention of ths lsarned counsel for the respondents
. i |

that the applicant should have come within 18 months after

Mayy 1985 is also not tenable because there was no finality

in the memo, issugd to-ths applicant, Thers was anothsr memo.

- of 21st August, 1985 issued to ths applicant on the same subject

(Annexure A=7). 1n view of the above, the application s
within limitation and has to be decided on merits.
Se On merits, we hava to examine if the case of the

applicant was considered at appropriate stase or not, It is

admitted on both hands that the applisgnt was dugvto crose
gfficiency Bar on 1,4,1976., No orders stﬁpping him from crossine
Efficiency Bar were communicated to hime Government of India
Decision No.v(3) on pagé 119 of 'F.R. S.Re' by P.Muthuswamy

(Deptt. of Personnel 0. No. 40/1/73-Ests, (A) dated 31,12,1973)
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reade as underg—

* "(3) Government servant to be informed if efficiency
_ bar is enforced.- The cases of Government.servants for
cressing the efficiency bar in the time-scale of pay should
be considered at the appropriate time and in cose the
docision is to enforce the bar asainst the Government
servant, he should be informed of the decision,”

- This decision is of 31st Dgcember, 1973, So, it is
applicable to the case of the applicant, It is clear that tﬁe
aforesaid instructions issupd by the Government of I;dia have not been
complied with by the rsspondents, Governmgnt of Inéia Decision Ng.

4 undsr the éame F.k. further lays down ghat the case of all officers
held up at efficiéncy bar should bs reviewsd annually, It is also

admitted that this was not done,

\

6o . We have to take note of the contention of the learned

counsel for fha respondents that the qonduct of the ;pplicant was
under investigation much before he was dus to croés efficiency bar,
Government of India's. 1nsttructiona in this reard coming qnder_
decision No. 7 (b) Qill apply in this case. ThoughlthBSe instructions
were issusd in April, 1979 much after the case of tﬁe applicant
uas.ripa.for consideration, yst thé} may be analyseé as they are.
Thase'inéfiuctions clesrly say that after the cdmplétion of
invesgigation and where the competent'authotity on 60n81d8¥ation

of the results of the investisation, has formsd the opinion /

that a charse-sheet may bs issued to the Government:serVant, the

crossing of efficiency bar may be denied tc the Government servant,

Although there were allesations of neligences 1eading\to embezzlement

. S
/against'the applicant ag;'tha investisations were completed 1n‘1984¢m47
yd : /

7////¢ f.e, after the aforesaid instructions wers issued in 1979, As such,

this decision of the Government of India will not be*attraqtad.to the

c8e-of the applicent.
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Te The learned counsel for thevrsepnndente “?9 .asked to
broduca the file on which the disciplinary actién againat the applioanﬁ\
was processed as well as the file on which the D.P.C. had considered
his case for crossing of efficiency bar, The learned counsel was
go&d enough to produce the f;le on which the diaciplin;ry.action
against the applicant has been processed, However, he has not b
prodﬁcad the file on which the DPC ever considered his casse. The
| _ | e liesat B
lgarned counsel fairly concedes that -his Case was not considered by

the DPC at any time, Asfsuch, it is self=-svident that thes case of the

applicant was neither considersd on 1.4.,1976 nor thereafter, Every

Government ssrvant has a right to be considered for‘crossing_ot

efficioﬁcy bar when it falls due in his erade of scale, The applicant

'has been denied this r:lght on considargtinn of disciplinary action

which had not ripéned at that time, It is thus clear that his risht

to be considered has been deﬁidd to him without any valid reason,

As such, this application is allowed and the applicant will be deemed to . -
have croésad the efficiency bar Qith effact from 1.4.1976 with all
consequential roliefa.l vThis prdet shall be compliad Qith within four months
of the receipt of its copy by the respondents,

9.‘ Tha next pfayer of the applicant is that he should be

paid iﬁte?est on arrears ;t a rate af(10 per cent per annuam, In thig
connaﬁtién, the iearned éounsel for tho.épplicant reiioa on the

judsment of the Bombay High Court in the case of Ishwarlal J. Naik Vs.

The Development Commissioner cum Sgcretary, Education Department,

Govt, of Goa, Daman & Diu_& ors.l However, the facts of every cass

have to be distinguished. 1In the preeent case, thers uete_allﬁgations
of eross negligohcc against the applicant and since he had not been \

permitted to cross efficiency bar, he was fully auare that some

action was afoot against him, Thoush thefespondents® action in

1. .1985(2) SLJ pase 445.
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not considering his case for crossinm of efficiency bar is
legally.untanabla, at the same time, since they were

investigating criminal allsgations égainst him, it cannot be saijd
that they wera motivated by any ill-will towards the applicant

or their action was moved by axtransous considerations, At the
mo:gﬁh,'it can be said that they did not put a correct

construction on Govaernment ingtructians and though; that mere
existence of allesations against the aépliéant debarred him from
crossing ths Efficiancy 8ar, They failad to act upon Governmsnt of
India instructions that an employse can be denied crossing of
Efficiency Bar only when on conclusion of investigation, the
competent authority forms an opid;on that a charge sheet deserves to
be issued to the Government servant, Thus, the respondants hava
lsboured under a bonafide mis-construction of the instructions anly,

In thess circumstances, it is not considered a fit case to award any

2

interest,

The application is only partly allowed as indiqgted

abovg, with no order as to costs,

T

/

(BIRBAL NATH)
Member,



