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Hew Delhi, this the JJ#hday of April, 1997

Mon'ble Dr. Jose P. Verghese, Vice-Chairman (J)

Hon'ble Shri S.P.Biswas, Wember (A)

J.K.Biswas,

r/o A-4

1, H B Town,

Road No. 1,
Post Sodpur, Distt. 24 Parganas,

Wes

t Bengal. L Lapplicant

(By Shri Gyan Prakash,Advocate)

Yersus

Union of India through:

1.

~4

Secretary,

Ministry of Textiles,
Udyog Bhawan,

New Delhi.

The Development Commissioner(Handicrafts),
West Block No. VII,
R.K.Puram, New Delhi~ 66.

T.5.Nenkatesha,
Assistant Director (ARC),
OfFfice of the Development Commissioner
(Mandicrafts),
Field Administrative Cell,
64, Mall Road, Varanasi Cantt.

Shri J.P.Dimri,

hssistant Director (A3C)

0ffice of the Development Commissioner
(Mandicrafts),Carpet Weaving Training-cum-
Services Centre,.23, Indra Nagar,

P.0. Izzatnagar, Rareilly (UR),

Shri V.X. Srivastava,

Assistant Director (838C),

Carpet Weaving Training-cum- Service Centre,
0ffice of the Development Commissionet
(Handicrafts), M.I.G. Flats, Indra agarﬁ
‘Luclknow (UP).

Shri C. Venkataraman,

assistant Director (A8C),

Carpet Policy Section,

0ffice of the Development Commissioner
(Handicrafts).Fisld Administrative Cell,
64, Mall Road, Varanasi.

Shri Jag Mohan Prashad,

assistant Director (A&C),

0ffice of the Development Commissioner
(Handicrafts),Field Administrative
Cell, 64, Mall Road, Varanasi,

Cantt (UP).




N/

A

8. Shri P.C. Yadav,
Assistant Director (42C),
Office of the Development Commissioner
(Handicrafts) . Carpet Weaving Training-cum-
Service Centre, ;
Gaya (Bihar).

9, Shri Mohan Pal,
ssistant D1rcctor (H&C),
0Tf1ce of the Development Commissioner
(Handicrafts),Carpet Weaving Tra1n1nq-
cum-Service Centre, .
&17en Ganj, &l1Tahabad (UP).

10. Shri B.L.Meena,
dssistant Director (A&C),
Office of the Development Commissioner -
(Handicrafts).Carpet wbav1nq Training-
cum-Service Centre,
44, Sindhi Colony, Kalwar Road,
Jhotwada, Jaipur.

11. Shri R.K.Rustogi,
Carpet Training Officer,,
Office of the Development Commissioner .
(Handicrafts),Carpet Weaving Training-cum-
Service Centre, Rajpura,anasi, ‘
P.0. Bhadohi, Distt. Varanasi (UP).

12. Shri 35.P. Sharma,
Assistant Director (4&C),
Office of the Development Commissioner
(Handicrafts),Carpet Weaving Training-cum-
Service Centre, Khawaspura,. .,
Faizabad (UP).

13, Shri &4.XK. Malhotra,

Assistant Director (48C).,:

Field Administrative Cell,

64, Mall Road, Varanasi Cantonment.
14, Shri V.K.Verma,

fssistant Director (A&C),

Field aAdministrative Cb11

64, Mall Road, \

Varanasi Cantonment. ~ «..Respondents
(By Shri E.¥.Joseph, Advocate)

ORDER

By Hon'ble Dr. Jose P. VYerghese:V.C(J) --

The- petitﬁohef started his career as -a Juaior
Field Officer in the vyear 1975 in the office of the
Development Commissioner (Handicrafts), Ministry of
Texti]es‘“‘ This post was = re-designated as  Carpet

Training Officer ( in short CT0). The petitioner was
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made guasi-permanent in the wvear 1978 and the next
promotiona1v avag1ab1e was that of fAssistant Dirgctor in
the scale ofRs. -650-1200/-.

2. There were 16 posts of Assistant Directors
available, out of which 12 posts were required to be
filled by prometion from the cadre of C.T.0. and 4
posts by transfer on deputation. A& DPC was held on
26/28.4.1920 to fi17 wup these 12 posts on é regular

basis. The proceedings of “the said Committee s

F

available at Annexure '8'. It is clear from the sanme
that three persons namely J.C.Kalra, S.P. Sharma and
t.K.Malhotra were given the grades 'outstanding® while
VK. Srivastava the petitioner as well as Shri C.
Vemnkataraman were graded “Very good® and Shri T.S.
Venkatesh was graded "Good®. There were two ih select

panel from amongst scheduled triohe and scheduled caste

categories..

3. The statement found in the said annexure
shows that the DPC was convened for the purpose of

regular promotion to the cadre of fssistant Directors.

This was not disputed by the respondents either. The-

requndents in  their reply vide para 7-8 of the reply
stated that the DPC convened in 1980 was for the purpose
of appointing Assistant Directors on a regular basis but
keepipg in wview, the uncertain future Carpet Weaving

Training Scheme ( hereinafter called Scheme), the Head

of the Department decided to appoint Assistant Directors

against - Carpet Weaving Training-cum-Service Centres on

~ad hoc basis only. It is on this basis, that so far as

the petitioner is concerned, he happened to be appointed

oh ad hoc basis and the said letter s annexed at
AN

Annexure - C in which the petitioner alongwith others

have been appointed as ad hoc. Thereafter some



more appointments were made vide Annexure -I dated 10.9.1982.

The petitioner had- approached this Tribunal after he

happened to be reverted as his name was not found included in .

another. DPC held on 8.10.1985, seeking direction to treat him
as having been promoted on the basis of ranking assigned by DPC
held in the year 1980.

This petition had come up for hearing and happened to be
finally disposed of by a Division Bench of this court on
5.11.1992 wherein findings were recorded that the pepitioﬁer is
entitled to regular promotioﬁ with effect from 1980 as the DPC
then held was for reqular promotions. It was also found that
there,were no conérete defence against the petitioner's case at
the instance of the respondents. Respondents did not dispute
that the petitioner then had acquired a higher grading. at the
hands of the DpC held on 26/28.4.86. It was also not dipsuted
that the said DPC was: convened for the purposé of making
reqular promotiohs nor fhe fact that the there were 12 posts
for being filled up on reqular promotion available to the said
DUPS€. i In the normal circumstances, the court found
that the petltloner should have secured regular promotion as

there were enough regular vacanc1es in which he should have

. been promoted as Assistant Director, but the promotion given to

then’
the petitioner/was only on an ad hoc basis. The reasons stated

by the respondents was that the Head of the Department decided
80-as the sacntion t§ continue the Scheme, had not come and as
suéh it waé not proper to make regular promotions. According to
the previous court, this was an understandable caution. But it
was‘ also stated that .when continuance of the Scheme was

5anctioned and there were more people subsequently appointed on
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ad hoc basis after the petitioner and his colleagues -were
promoted, and in the light of the fact that the DPC held on
26/28.1980 was for regular promotions, the respondents should “*
have reqularised their services including that of the
petitioner. Thé court was of the opinion that having regard to
the fact that DPC was held for making regular promotion and

adhoc promotions were made only because the sacntion for

.continuance of the Scheme had not come, cbviously the authority

shéuld héveﬁon the basis of the recommendations of the DPC’made
regular promotions since the continuance of the Scheme was duly
sanctionéd. Our predecessor court was of the view that the
respondents had acted arbitrarili'in subjecting the petitioner
to another DPC and thereby depriving his righté acquired on
selection in DPC held in the year 1980. The court was of the
opinion.that the entry of the petitioner even though called ad
hoc,but was not a back door entry. The petitioner was found
suitable in thevyear 1980 and the regular pré&otion was not
given only because the sanction for continuance of the Scheme
had not come and the moment the sanction was received, it was
observed by the court that it'was the duty of the responaents
to give regular promotion in accofdance with the DPC held in
the year 1980. The court further bbserved that the petitioner
was entitled to secure his regulér promotion on the basis of

the recommendations of the DPC held on 26/28.4.80.

After the Jjudgement was pronounced, an application for
review of that judgement dated 5.11.1992 was filed at the
instance of Mr. R.K.Rastogi, who is respondent no. 11 in this

OA, who pointed out to the court that he has acquired a

judgement in his favour from the Allahabad Bench of the Central

Administrative Tribunal in TA No. 138/87 dated 28.8.1992.

 Apparently,- the said decision of the Allahabad Bench was not



_6-

brought to the notice of this court when OA 112/87 was fina
disposed of. It goes without saying that it was the duty of
the review .applicant namely R.K.Rastogi, since he was
respondent no. 11 in this case, to bring to the notice of this
court that he had a jgdgement in his favour frénl Allahabad
Bench of this Tribunal in Tﬂ 138/87 dated 28.8.92. Nor did the
Union of India who was also party to both the éroceedings bring
. it to the notice of this court the fact of previous judgement
of fhe Allahabad Bench of this Tribunal. Thué, court, on the
basis of the review application at the instance of R.K.Rastogi,
did not consider these lapses committed at the instance of the
review applicant Shri Rastogi, as well as the Union of India
and proceeded to review the said final decision#of this court
dated 5.11.1992 on finding that the directions in both the
judgements do conflict each other. The petitioner herein also
did not diépute that there is a conflict between the two
decisioné. But finally this court set aside the order passed in
this OA dated 5.11.1992 and directed the matter to be re-heard
by an appropriate Bench of which neithef of Ehe Members of the‘
previous Bench is a party. It is, according to the said order,
that this matfer has come before us for a final decision.

The Allahabad Bench in TA: 138/87 filed at the instance
of R.K.Rastogi and TA 232/87 filed at the instance of one Sh.
Krishna Kumar, heard the petitions together and passed
appropriate orders. Shri R.K.Rastogi had challenged his
reversion to the post of CIO from the post of Assistant
Director and Shri Krishna Kumar claimed his promotion to.the
post of Assistant Director chailenging the promotion of various

respondents as Assistant Directors claiming that he is senior




to them. It was noticed in the judgement that Sﬁri R.K.Rastogi
who was. initially recruited on ad hoc basis after coming into
force of the statutory rulés, was regularised as direct recruit
on the post of CTO on the basis of Selection Committee. It was
also noticed by the Allahébad Bench that in the year 1982 shri
Rastogi was appointeé as Assistant Director on ad hoc basis
under the'Scheﬁe which was continued by the Govt. on yéar to
year basis, as in the year 1980, the approval of the Govt. was
not forthc?ming. The regular appointment on these posts were
made in the year 1985 when»the Scheme got pérmanent status by
the Government. |

N

The Allahabad Bench also found :that the seniority list

of 1980 cannot be challenged in 1982 when the same was not
challenged at the.appropriate time énd was acted upon as the
basis for the list of 1985. The list of 1985 was prepared after
regular appointments following second DPC and it was to be
prepared in accordance with rules and according to the
Allahabad Benthit was so done. It also held that the list of
1985 was prepaféa.on'the basis of merit unlike the list of 1978

which was prepared category-wise. The list of 1985 could not be

~challenged and as such the earlier list of 1980’ also could not

be éhallenged for valid reasons.

It is worth mentioning here that there was no other

final seniority list prior to 1980 as the seniority list issued

prior to 1980 was category-wise. It is also not disputed that

the.subsequent seniority list issued on 1.3.85 is also a final
seniority = list and thereafter no seniority list has
subsequently been issued by the respondents in accordance with
rules. We would like to compare both the seniofity lists of

1980 as well as that of 1985 and by a close look it is found




" "hoth the seniovify Tiste are substantially
the same .and even if we Hold that under the rules the
subsequent seniority Tist which has Become final shai1
be opgratiﬁe. for all the purposés w.a.f. 1.3.1935 and
evén though the seniority»Tist issued in the Qear 1980
was also final andvsince’the%e is no difference betwéen
the two, for a11‘purpﬁses the sénﬁorﬁty Tist issued on
‘1.3.1985 shall be operative' Qntﬁ1 a freéh final
seniority--1is£ is issued in accordance with rules.- It
_%s also not disputed that regular vacancies existed in
1980 and the DPC<he1alin 1980 was for fi11ﬁﬁg up regular
vacancﬁes;' and seiected candidatges happened to be
appointed:. ad-- hoc for thefreason‘that the respondents
were not sure ofr the. céntihuity .of  the Scheme=
Nevertheless the fact 1is  undisputed tHat -régu]ar
vacancies existed in 1980, It is obvious. therefore.
the directioné of AT}ahabad Bench to réview promotions
on the basis of. 1985 seniority Tlist, shall hot' be
understood tﬁ have directéd to have the review DPC as on
1965, The 1dgica1 understanding would be on the basis\
of the seniority 1ist of 1985 shall be held as on 1980

onwards, as and when .vearwise ragular vacancies arose.

The ~A1Tahabad Bench had held that DPC held in
1950 is invalid énd as such the said decision hﬁd becomne
contrary to the previous décﬁsion of this court in this
case and ﬁt: was with a view to avoid conflict of
decisions; this court set aside his previous order and

“set the petition for final hearing before a2 different

Bench of the same Tribunal,



While giving relief to  Shri - SustedET.” the  °
' Allahabad Bench had g%ven the,diregfions that as 3
consequence, the respolndents will accordingiy fix the
seniority.. of the applicants and give all consequentié]
benefits within three months. So far as the sé1ection
or promotion of 1980 as per the méeting of 26/28.4.1980
is concerned, the Allahabad Bench held it invalid and
the result of the same is  that - the promotion br
selection -so made became without. authority of Taw and
stated that it cannot be given any legal recognition.
Byway of -conclusion. the Allahabad Bench held that the
“result will be that the selection or promotion have to
be made afrésh on the basis of the éeniority Tist sov
finalised - in the year 1985. Thus by Fo]]oﬁing the
A]]ahabad Bench, all the wav, theke will be no conflict,
if thé direcfions issued thereof is followed further, in

‘a logical manner.

The Amain dispute before this court ﬁow to be
decided 1is in what manner the directions of Allahabad
Bench shall be implemented. The A]iahébad Bench in its
decision: has categorically stated that the DPC held in
1980 was invalid and.that the se1ec£ion or promotion
will have to be made afresh on the basis of the
seniority list finalised in the year 1985. We are, of
the considered view that full-effect to the decision of
the Allahabad Bench, which has become now final for want
of appeal to any superﬁor forum, would be to have review

DPC held on the basis of the seniority 1ist which has

" become final in the yvear 1985. As we have .observed in




para ?‘aboveﬁ'there is no substantiaf difference between
the seniority Tist of 1§80 which was also wvalid and
final as well as the seniority list of 1985 which was as
well valid and final and both, according to rules,.
There iz no dispute that the subsequent final seniority
Tist as per the decision of the»A11ahabad Bench on this
count is unquestionable. The respondents will have to
make fresh selection or promotion on the basis of the

subsequent final seniority Tist namely that of 1985,

" Learned counsel appearing “on behalf of the
respondents while arguing the case brought to OUr.notﬁce

that as -per the decision of the Allahabad Bench which

“has now become Final, the respondents had held a review

DPC in the vear 1994 and produced some documents to show
that such a DPC had been held in the year 1994. He
Qerifﬁed and found that it is true that in 1994 the
respondents  had h¢1d a review DPC Fo give effect to the
decision of the &11ashabad Bench bu{ on closer scrutiny,

it was found that the review DOC held was as on 1985.

Learned counsel for -the respondepts submit6ted that
since Allahabad Bench had directed Ehat the selection or
promotion will have to be made aﬁresh on the basis of
the fﬁna1- seniority 1list of 1985, there was an
irresistible conc1usion'that a review DPC should be held

és on 1985. ) | |
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Learned counsel for the petitioner vehemently oppos

and stated that such a narrow view of understanding the

directions given by the Allahabad Bench would be contrary to

law. The Allahabad bench only, according to the counsel for the
petitioner, has stated that selection or promotion shall be'
made afresh on the basis of the final seniority list of 1985
that shall not be taken ﬁo mean that the DPC to be held will
be as on 1985. The reviewDPC to be held after the Allahabad
Bench decision which has become final, should have. been
correctly understood that the review DPC should be held in
accordance with rules. Rule @ffecting the review DPC is that

whenever a DPC is held it shall be in accordance with year-wise

e

vacancies available and the consideration of the incumbent
® _ shall also be on year-wise scrutiny of the records. We find
| . substance in the contention of'the petitioner. We also find
that the Allahabad Bench has noticedthis aspect a£ another place
of the same judgement namely at paré 10 of the decision while
dealing with which of the rules will be applicable, whether the
amended or unamended. The Allahabad Bench very clearly stated:

The amended rules neither .specifically nor even by
implication cannote an idea that it would apply to
pending selection. It has been specifically provided in
that, it shall come into force with effect from the date
of publication. In the case of N.T. Devin Katti vs.
Karnatka Public Service Commission, AIR 1690 SC P. 1233
it was observed "where proceedings are initiated for
selection by issuing advertisement, the selection should
L normally be regulated by the then existing Govt. orders
and any amendment of rules or the government order
pending the selection should not effect the validity of
the selection made by selecting authority or the Public
Service Commission unless the amended rules or the
amended Govt. orders or by necessary intendment -

indicate that amended rules shall be applicable to the
pending selection. The court laying down the above law
took into consideration the earlier case of Y.Y.Rangaih
vs. J. Shrinivasa Rao (1983) 3 S.C.C. P. 284, in which
it was held that the vacancies which occurred prior to
the amendment of the rules, would be governed by the old
rules and not by the amended rules. In the said case,
those who are earlier qualified became disqualified as
the state government suitablly delayed the appointment
for the vacancy arose. In the case of P. Ganeshwar Rao




Vs. State of Andhra Pradesh, AIR 1988 SC P. 2068 the
existing rule (Rule-2 of A.P. Panchayat Raj Engineering
Service (Special) rules 1963) the provisions being 37
(2% of total number of vacancies both substantive and
temporary for direct recruitment was amended by
providing that only. the substantive vacancies of the
said extent arising in the cadre shall be filled by
direct recruitment. It was held that the word 'arising'
qualifying the word 'vacancies' in the aménded provision
indicates prospective operation of the statutes.
Vacancies both substantive and temporary arising prior
to dte of amendment were not affected by amendment and
would be governed by old rule. As 'such, the decision
taken by the Government before the amendment to f£ill up
the vacancies by direct recruitment in accordance with
the rule then existing and appointments made accordingly
valid. If vacancies of the period when unamended rules
were inforce and the selection process for which was
completed before coming in to force of amended rules
which were published and enforced soon after selection
any selection and appointment made in accordance wioth
new rules without cancelling the earlier selection
holding fresh selection in accordance with the amended

rules would be invalid and the post woud go to one . .who.

was entitled to it under unamended rules."

These observations are relevant also for the purpose of
considering whether the review DPC that is said to have been
held in furtherance to the decision of the Allahabaa Bench was
rightly held as on 1985 or not. We are of the view that the
contention of>the respondents is not correct. Review DPC should
have been heid according to fhe year-wise availability of the
vacancies and the year-wise availability of the petitioners
whose previous records also should have been c;onsidered as on
each year when the vacancy had. arisen; that is to say, the
records that should be considered for the same :m the year
1980 would be the three years' record that are available with
the respondents prior to 1980 if the vacancy being considered
is tHat of 1980. |

The following directions are, therefore, being issued:-
(1) The decision of the Allahabad bench, whic;h has become

final, shall be “implemented fully in accordance with

directions given by the said court and the selection or

" promotion will have to be made afresh on the basis of

the final seniority list of 1985;



(ii)

(iii)

(iv ‘)

(v)

- 1%~

The review DPc. held on 1994 purportedly in compliance
with the Allhabad Bench decision is wrong since the said
DPC hés been held in accordance with the final seniority
list of 1985 but it has been wrongly held against all
vacancies, including those arose prior to 1985/ as on
1985. Therefore, the purpose of the review DPC wrongly

held in the year 1994 against vacancies that arose

‘prior to 1985 but held as on 1985 and is, therefore, to

- being contrary to rules,
be ignored/rand a fresh review DPc shall be conducted by

the respondents for promotion or selection of all the

concerned incumbents:

A fresh review DPC, therefore, shall be held on the
basis of final seniority list of 1985 but in accordance
with year-wise availability of vacancies and the records
of each incumbent shall be perused in accordance with
availability- of the vacancy of each year. It is made
clear that in order to see the fecords of the available
incumbents for fhe year 1980, it shall not be propér for

the respondents to consider their suitability as on 1985.

This review DPc shall be held within three months
hereafter and review the selection or promotion of all

the incumbents, presently occupying the seniority 1list

~of 1985, that is to say, excluding those persons who are

already retired or promoted, for the purpose of
considering the inter-se position in the select panel.

In the event any change in the position in the select
panel is found byithe review DﬁC, all the consequential
benefits arising out of such finding of the review DPC

shall be available to all the incumbents, not only the
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petitioner in this case but also to all similarly placed

employees out of the same seniority Tist.

With these directions, this Original Application

is disposed of.
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i (S.P@&$%w§§7”T (Dr. JoseD¥, Verghese)
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