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In a batc^ of eleven esses, includinq the instant

case, questions of seniority and promotion of officers.of the

Military Engineerinq Servitse <MES for short) have been

raised. The asnplicahts in these applications are direct

recruits belonqinq to taro cateqories - those «ho qualified in

the Canpstitive Enqineerinq Services Examination and those

who qualifi^ in the interview bv Union Public ^rvice

Qanmission (UPSC for short) throuqh relaxation of the rules.

Thev 'dere initially aj^inted as Assistant ExecaJtive

Knaineers(AEE for short). Some of tham had been promoted to

the qrade of Execxjtive Enqinaer(EE for short)) after holdinq

raq^ilar DPCs and some had been promoted on ad hoc basis ° but

these prcsnotions had been nede subject to tJie final cajftoome

of the litiqation TJhic^- was psndinq in the Cburts. MP

1180/1987 filed by the Union of India prayinq for transfer to

the Principal Benci^ from the Jodhpur, Calojtta and Hyderabad

Benc^s, applications filed by the officers, of the 1*^ was

allowed by the Hon'bl® Chaimen vide order dated 9.5.1989 so

as to a'raid conflict of decisions and that is how these cases

have csana up before us for oonsideration araS disposal.

2. ^ have heard the learnt counsel for both

parties at lenqth and have qone throuqh the voluminous

records carefully. The respondents have made

available the relevant ntdnutes of the meetinqs of the

Etepartinental Prcsnotion Committee (DPC for short) uhic^ have

been perus^ by us. We have duly considered the catena of
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decisions relied upor. by both sides*. Them am three maior

aroups ot ofticers of Enqinesrina Cadre of MES, namsly, the

piTSBDtee- aroup, tha dire<~t mcnjit (intst-vie-^) aroun and

i-ha Diisct. Recruit '..Exarriinstion) qroup. The interests of

these qraims are not similar, ftevsrthsless, sorne of the

issues am cc3Jir,on and it woiiid be convenient to discuss them

3t the outset before considsriria the facts of each case.

Broadiv speaking, the issues rais^ arise out of

the decision of the Suprane Court in A, Janardhana Vs.

Li-nion of India, 1983 SCC (L,SS) 4S7. Tha applicants are

contendinq that Jansrdhana's case has not bssn properly

•understood and implesrsntsd. - The raspcndents are conteniSinQ .

that tiney have iniplemsnted it in letter and spirit.

-'-Case l3'^ reli®3 upon by the applicants;

AIR 1973 SC 1038? AIR 19S4 SC 423: 1976(1) SLR 8QS: AIR
1987 SC 1889: AIR 1968 SC 1113: 1989(9) ATC 799; 1986 U) SLJ
5d4: 1988(3) .Srj 208: 1988(3) SLJ 241: AIR 1988 SC -/ZSS:
1989(1) srj (CAT) 430: 1968 SLR 333: 1976(1) SLR 805:
1991(2)-SLJ (CAT) 100: 1989(1) SL.J (CAT) 257: 1992(2) JTCS:)
264: 1989(9) ATC 396: AIR 1990 SC 311.'

r'Case la^a relied upon by the respondents:

1989(4) SLJ (CAT) 927: ATR 1987(2) CAT 637: ATR 1987(2) CAT-
60? 1992(1) SLJ(CAT) 530: 1984(4) SLJ 564: i987(W SLJ(CAT)
462: 1989(3) SLJ(CAT) 219: 1989(4) SL.I(CAT) 723: 1990(2)
SLJ(C?iT) 2SS? 1987(1) SLJ(CAT) 592: 1989(2) SQ^LE 205: AIR
1992 ^ 1806: 1992(3) SLJ 73? JT 1992(5) SC 667: JT 1992(5)

SC b6.b: JT 1992(5) SC 525: 1990(14) A'lX: 379: AIR 1969 SC
r249: 1974(1) SLR 595: AIR 1955'SC 233: 1987 Sudd.SCC 15-.
1988(3( SL.1 204: 1988(3) SLJ(CJ^.T) 241? 1988(3) SL.T(SC) 61: .
1991(1) srj (CP.T) 4: AIR 1987 SC 1748: AIR 1985 SC 1378:
1989(9) ATC 799? 1990(1) ATJ 440: 1971(1) SQC 583: -1974(4)

- sec 308? 1968(1) SCR 111? JT 1992(5) SC 92: 1991(18) ATC 65:
AIR 1992 SC 435: 1991(2)) SLJ 100: 1991(2) SLJ 14? 1974(2)- "
SLR 594: AIR 19S5_SC 227; AIR 1967 SC 1467: AIR 1967 SC 1910-
AIR 1959 Delhi lb? AIR 1985 SC 1558? AIR 1970 SC 1748: AIR
1985 SC 1457? 1992(3)SLJ 272? 1987 SCC(LSS) 272: 1989(2)ATC
499? AIR 1974 s: 87? AIR. 1968 SC 507: AIR 1971 SC 1318: AiR
1987 SC 1889.
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4. Shri Jansrdhana was an Assistant ^scutive

Enqinesr bslonqinq to the promotee catajory. He had filed a

Writ Petition in the Kamataka Hiqh Court in 1979 qusstionirtfj
♦

the validity and l«3ality of ti-te seniority list dated June

14, 1974 and the T^nel of promotion dated January 13, 1975 in

respsct of 102 officers prepera3 on the tesis of the impuqnaS

seniority list. Prior to the publication of the inaMjqned

seniority list, a seniority list of AEE Tijas drawn up in 1963

and another list drawn up in 1967/68. In the <^perativs part

of the iudqrnent in Janardhana^s case, the Supreme Court has

direct^ as followsi-

"[^t a writ of certiorari he issued quashinq and

setting aside the seniority list dated June 14, 1974- It is

further hereby declare that the seniority lists of 1963 and

1967/68 'fi®re valid and hold the field till 1969 and their

revision can be made in respect of men^rs iriio joined

service after 1969 and the period subsequent to 1969. The

panel for pronKition in resp^:^:. of 102 officers included in

E-in-C*s Procesdinqs No.65020/EE/74/EIR dated January, 13,

1975 is quashed and set aside- All the promoticans qiven

subsequent to the filinq of the petition in the Hiqh Court
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are subject to this decision and must be r^djusted by

drawina up a fresh panel for promotion keepina in view the

1963 and 1967/68 seniority lists of ^EE in the liqht of the

observations contain^ in this iudqment".

5. The seniority list of 1974 \iras prepared

cxmsistent with the quota rule- Before the said seniority

list was pr^Bn^.. one fiac^n Sinqh and another, two

promotees to the post of Assistant Executive Enqineer in the

years 1958 and 1959 respectively had filed a Writ Petiticai in

the Delhi Hiqh Court cSiallenqinq the appointment of seireral

direct recruits of MES on the qround that their appointment

vas cjontrary to and in violation of the rules of recruitment

and they ware not validly aj^inted and, therefore, could not

become mambers of the Service. The Writ ffetiticm was

dismiss^ by the Delhi Hiqh Cburt and the matter was carried

in appeal to the Suprane Court. The Supreme Ctourt in

Janardhana's case observe that in Bac^an Sinqh's case, the

court "upheld the appointment of those direct recruits idio

were appointed after intervistf by the UFSC by holdinq that

that was done in relaxation of the rules both as to

competitive examination and the promotions were qiven after

relaxinq the quota rule. The cxHirt held that direct recruits

who were appointed by intervi^ fall within the class of

dir^irt: recruits".

..6/-
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6- In Janardhana^s case, it. was observed that sine©

recjruitfiisnt contrary to the racotjnised mods of recruitment

under the relevant rules was held valid in Bachan Sinqh's

case, "it must follow as a corollary that the same emergency

cc^peiled the Government to recruit by prcsnotion taiqineers to

the post of AEE Class—I in excess of the quota by exercisina

the pc?rfsr of relaxation and such recruitment ipso facrtio would

be valid- The promotees beina validly promoted as the quota

rufe was relaxed, would b^xsi® memters of the Service.

Whether the vacarKiies were in the permanent strenqth or in

the temporary cadre is irrelevant because ncHTse of them is

revert^ on the around that no more vacancy is available".

The appellant and those similarly situated ^tmre recruited by

promotion durinq these years in excess of the quota as

provided in the rules. The recruitment havinq been done for

msstinq the exiqencies of sen/ioe by rslaxinq the rules,

includinq the quota rule, the pronotion in excess of quota

«3uld be valid. Once the recruitment was leqal and valid,

there was no difference tetwesn the holders of permanent

posts and temporary posts in so far as it related to all the

ms^Ders of the service. Persons r^ruited to temporary posts

wcftild te msgnbers of the Servicss.

...7/
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7- In Janandhana's csss, the Supreme Court took note

of the fact that the quota rule was Trfrallv relaxed betajeen

1959 and 1969 to suit the requirements of service and

observed that no effect can he qiven to the seniority rule

^icSi 'i^hollv interlinked with the quota rule and cannot exist

amrt from it on its own strenqth. This «as inrolicit in the

seniority lists prepared in 1963 and 1967-68 in respect of

Assistant Execajtive aiqineers which were drawn up in

accordance with the principle that continuous officiation

determines the inter se seniority. It vas observed that the

aforesaid two seniority lists were l^al ar^ valid and dra^n

up on the basis of the principle whic^ satisfi^ the test of

Article 16 that they niust hold the field. The Supreme

Court further observed that the 1974 seniority list was

liable to be quashed on the followinq qroundsj-

"The criteria on ^.^ich 1974 s^iority list is

founded are clearly illeqal and invalid and this stems from

3 misunderstandinq and misinterpretation of the decision of

this Court in BacSian Siraih^s case. It also overlooks the

character of the atKsointjnents made durinq the period 1959 to

1969. It treats valid apjx>int!nents as of doubtful validity.

It pushes down c^rsons validly appoint^ below those were

...8/
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never In 3nd for reasons -^ich wa.cannot appr^^ats,
« i= hsin, ^ae sff«-ava f,™ ,<,51. i„ opinion, then,

no tetifloation for ^
^ft.^uinn arsons raoraitad or p^natad prior to 19S9 ishan
tha njles a.caui5^ statutorv' cha.roctsr".

of ths ap^nant for a
oiiSctixon to G?jash irhp^- t..,e ,or nrorrKotdon dated Jsnuarv 13

Of ,0. offl„.^ ^

the b3.i= of .h. i^..on«5 ..nioritv list- in ^io,, ,he
appellant and savsral siMiarly sif^t^ ,,3istant
Enginsisrs pmiot^ wav barf' ir fuco

- onvartJs did not find
and .^ere,. thersfors. not treated as teina within

the .on» of pWion.

. aana^nana.s oa.a tnat this .-.U.f ^
co.oilary. Tha SoproB o=urt obsar^-sd that a frash panal for
prc^i-stion vri.21 have to Vo d.own up Q-^nsistsnt with th®
seniorit, list of ms and mi "toos. it -.as not dl.p„t«3
-at p, .motion f.^,th. oadra of to,

on t,.a Brfnoipla of saniorityl-ou^-^^rit... Tha appellant had '
sought intari. raliaf bv- ..^y of iniunctlon rastrainin, tha
i^spDridents not to —'

o» tha b3,is of tha oanal
The supra™, court daclinad to orant ;.uch .-aliaf "te.=a„sa

rrr" ^. In u,„er to protsct tha interest of the appal lant
arid those simiJarfv sitn-i--w

- - a. was made clear that 'W

0^
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proffjotion qiven subs^suent to th© date of the filinq of the

petition in the Hiqh Court must be temporary and roust abide

by the decision in this app^l- Therefons, consequent upcm

the relief beinq qiven in this appeal, the promotions will

have to be readjusted and the case of the appellant and those

similarly situate will have to be examine! for beinq brauqht

on the panel for promotion"-

9. Some direct recruits throuqh examinaticffi filed

reviotf petitions in the Suprsne Court irfiich were dianissed

(CMP Nos. 8727-31 of 1983 - Madanlal ara3 Others Vs. U.O-I-

and Nos- 9856-61 of 1983 - O.P. Kalsian & Others Vs.

Unicsn of India). Conitefrpt petition filed in Janardhana's

case ^»ss also disiniss^(OflP Wo-25406 of 1984). Thus the

judqment of the Supreme Court in Janardhana's case is final

and bindinq.

10- An important issue raised in the litiqation

before us is whether promotion from the cadre of Assistant

Executive Enqineer to Executive Brjqinesr is csri the principle

of seniority-casn-marit

merit-cum-seniority -

or can

0^

the principle of

...10
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ll, Broadly spsakinq, there are two methods for
/

prosnotion known to servicse jurisprudence - sel«::tion method

arri3 non-selection H^thod- The relative importance - of

seniority and merit ^fc'ould d<K>and on the method specified in

tlie Recruitment Rules. The relevant decisions of the Supreme

Cburt on the subiarrti may be suiisned up as followsi-

<i) In Sant Ram Sharma Vs. State of Rajasthan. AIR

1967 SC 1910- the Supreme Cburt cfeserv^ that it is a ii»ll

established rule that pramotion to selecticsn qrades or

selection posts is to fce bas^S primarily on merit and not on

seniority snd that 'aJhen the claim of officers to selection

posts is under consideration, seniority should not be

reqarded except 'ajhem the merit of the officers is judqed to

be equal and no other criterion is. therefore, available.

(ii) In State of Mysore Vs. Syad ftehmood, 1968 SLR

333 at 335, the relevant rules provid«3 for promotions to be

made by selection on the tesis of seniority-cajsn-merit. The

Supreme Court observed that sel^rtLon will on the basis of

seniority subject to fitness of the candidate to discharqe

the dutJLes of the post frcsn amonq persons elioible for

proiotion. It W3s further observed that "irfiere the prc«r>tion

is tesed csn seniority-cjjm-merit, the officer cannot claim

proiRotion as a rsetter of ]riqht by virtue of his seniority

alorje. If he is found unfit to discharqe the duties of the

hiqher post, he may be passed over and an officer junior to

him may bs promotaB".

..IV-
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(iii) In Janki Prasad Parimoo Vs. Stats of JSKp

1973(1) SOC 420 at 431, it tiss observed that "selection means

that the nan select^' for promotion irajst be of merit. Where

promotion is bv seniority, merit takes the secx>nd placss tait

'aten it is a selection, merit takes the first place and it is

iisiplicit in sucAi selection that the man must not be just

averaqe". \

(iv.) In Union of India Vs. M.L. , Capoor, 1974 SDC(L&S

5 at 24-25, the Supreme Court has ccHrjsidered tjse meanirtQ of

the service rule whic^ stipulated that the sel^rtion for

inclusicm in the select list shall be based on merit and

suitability in all respects itdth due reoard to seniority. It

was observed that "iiidiat it m^ns is that for inclusicMi in the

li^t, merit and suitability in all respects should he the

ooveminq ccmsideration and that seniority should play only a

secfflndarv role. It is only wffien meH.t and suitability are

rouqhly equal that seniority will be a determining fa:±or,

or, if it is not fairly possible to make an assessment inter

se of the merit and suitability of two eligible candidates

and COBS to a firm conclusion, seniority wcaild tilt the

scale".

(v) In State of Kerala Vs. N.M. Thcarras, 1976

S(X:(L&S) 22? at 252, the Supreme Court dbserved that "with

reqard to promotion the normal principles are either

merit-cum-seniority or seniority-cum-merit.

Seniority-cum-merit means that qivsi the minimum necessary

merit r^juisite for efficiency of administration, the s^ior

thouqh the less n^ritorious shall have priority".

Oc----
/
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(vi) In D.K. Mitra Vs. Union of India. 1985 SCC<LSiS)

879. the Supr®i® Court upheld the validity of promoticffjs made

cffi the basis of merit to the qrade of Divisional Medical

Officers- The rules were arrtended to provide promoticsn by

non-selection method (i.e. senioritY-cum-suitabilitY). It

vas held that promotions and anointments made under the new

rules cannot affect promotions and appointments already made

under the unamended rules.

(vii) In R-S. Dass Vs. Union of India, 1987(2) SU

(SC) 55 at 63, the Suprsne Court observa3 that "where

selection is nrede merit alone for pronotion to a hiqher

service-flection of an officer althoucyh junior in service in

preference to his senior does not strictly amount to

supersession. WSiere promotion is made on the basis of

seniority the senior has preferential riqht to promotion

aqainst his ijuniors but where promotion is made on merit

alone, senior, officer has no leqal riqht to promotion and-if

juniors to him are selectaS for promotion on merit the senior

officer is not leqally supers«3ed. Wien merit is tfe

criteria for the selection amonqst the msnbers of the service

no officer has l^al ^ riqht to be selectaJ for promotion,

except that he has only riqht to be considered alonq with

others". .

..13/-

7<"ii



,13.

(viii) In State tenk of India Vs. McAid. Mynuddin, 1987

SCC(L&S) 464, it was ctoservsd that "whenever promotion to a

hiqher post is to bs made on the basis of merit no officer

can claim promotion to the hiqher post as a matter of riqht

by virtue of seniority alone with effect from the date on

which his juniors are promoted"-

/

(ix) In S.B. Ptethur Vs. Chief Justice of Delhi High

CcHjrt, 1989 SCCiL&S) 183, it was dbserved that where

selection is to be tesed on merit, seniority can be taken as

a relevant factor for limitinq the zcarje of consideratitm

provided that this is not done so riqidly as to exclude a

prcsper selection on merit beinq m»Se. The minimvm

eligibility qijalifications has to be k^st distinct from the

zcffje of csonsideration and even if there are a larqe nunter of

candidates v^o satisfy the minimum eligibility requirement it

is not aivavs required that they shcaild be included in the

zone of consideration.

(x) The distinction between the method of promotion

by selection and of prtsnotion on the basis of

seniority-cmifr-merit has been noticed in the case of R.S.

Rsqhunath Vs. State of Kamataka, 1991(2) SCALE 808.

...14/-
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12. Aomrdinq to the mlevant fitecruitment Rules

notified in January, 1970, the post of Execaitive Enqineer is

a "selection post". The applicants in some of these

applications have referred to other onjanis«3 Enqineerinq

Services «here the oornespondinq iK>st in the senior Class I

scale is non-selection post. Even in the Surveyor cadre of

the post of Surveyor of Wbrks whic^ correspcarjds to that

of Executive Enqineer is tr^ted ard described as

"non-selection post". Thus aocnrdinq to them, the

description of the pKDSt of Executive Enqineer as "selecticffi

post" in l*ES was an errcmeous departure from the normal

pattern of promoticHm in caDrrespcsidinq post of other

equivalent orqanised services. The respondents have arqued

that any reference to other orqanised services as well as

Surveyor Cadre of MES either in matter of duties or in matter

of prtxnotion to the" post of Executive EJiqineer has no bearinq

on the case as promotions to the qrsde of Executive Enqineer

in MES are made on the basis of the statutory recruitment

rules whic^ classify the post as a "selectic»> post".

13. The apalicants have nelied upon the submissions

made by ths Department itself before the Estinetes Cbnmittee

of Parliament to the effect that one of their c^ief aims is

to brinq some |:erity in promotional prospects in the MES with

...15/-
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those prsyailina in other Enqineerinq tepartments like

ffeilways and the CFWDfyide 25th Iteport of the Estinetes

Ccsrinittes, 1981-82). The Darsrtinent had subnitted a C^re

Revi®«f proposal to the Government in 1980—81 in which it vjas

stated that the post of Assistant Executive Enqineer T«3as

functionelly a traininq post. Acxjordinq to the as^licants.

this indicate that prcsriotion to the next hiqher qrade i.e.

to the post of Exacutiv© Era?in€^r was to be made on the basis

of senioritY-ci3fn-fitness.

14- As aqainst the above. the respondents have

contended that no decision had teen taken by the Goverranent

at that point of time to make the post of Execaitive ESrtqineer

a non-selection fK>st to te fill«^ can the basis of seniority

only- They have also dsni®3 that the post of Assistant

Executive Enqin^r has teen accepted to te a traininq post.

15- Another point urqed by the applicsjnts is that the

Third Pay CojTsnission had stat^ in Para 6 of Chapter XIV of

its report, that the Junior qrade in orqanis^ Brtqineerinq

Serviess serves as a traininq and preparatory c^riod tefom

prtsiiotion to senior scale after five to six y^rs. ^3C5on3inq

to them, the ateve recoaanendation has been acscK^tsd by the

QivsmrrKsnt- In this c»ntext. they have relied upon the

iudqroent of the Supn^ie Court in Purshottam Lai Vs. Unicm of

India, AIR 1987 SC 1088,

.- -16/-
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As aqainst the above, tha respondents hava stated

that tha report of tha Third Pay Ccsimission do©s not cos-itain

any ns^sDm-isndation for makinc the^post of Exasjtive Enainear

a non-selection post to ba filleK3 by seniority-cum-fitrisss

and, thsmfons, the quastion of its accaptanca doss not

arise. Accordinq to them^Purashott^m Lsl's ^cass is not

applicable to the faats and circumstancsss of tha case.

l'" , The ruling in Janandhans's case principally

related to ths breakdown of ths quota-rota rijie and the

anunciation of tha principle that continuous officiation

csteriTiinss xntsr se saniority of ^direct ' recruits and

profi^teas. Accordinqly, tha Supreme Court sat aside and

cpjashad tha seniority list . datad 14-&M974 and upheld the

validity of the seniority lists of 1963 and 19S7/S8. The

^^apnsma Court further sat aside and cruashed the panel for

profnotion in rsspact ot 102 officers on the basis of the

saniority list ot 1974. As reoards proiotions mada

siibsexruavit to the filing of the c®tition in tha .Hiah Court.

It was directed that tha sama vould be subject to the

decision in Janai-dhan^s case and must be- .readiust®3 bv

drB-a.inQ up a trssh panel tor promotion kaepinq in viev the

1963 and 1967/68 saniority lists of Assistant SxecDtive

Enginaars in the light of tha observations contained in tha

iudqrrent- Tha Suprama Court did not spacifically consider

- - -17/-
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the questicffi as to ^i^iather the promoticBi from Asstt.

Exscajtive ar^qineer to Execajtivs Bnqineer is to be on the

basis of selection method .or non-selection method, thoiKjh it

has nede an observatitm in para 3? of the judqmant that "it

«0S not disputaB that promotion from the cadre of AEE to

Execajtive Enaineer is on the principle of seniority

-cijm-merit" - Ai^Dsrently, the above observation was m^e

'jri-thout reqard to the the relevant recruitmsit rules of 1970

dealinq vith the selection method to te followsd for

promotion fixsn Assistant Executive Entjin^r to Execaitave

Enqineer-

13. The respcffjdsrtts have mentioned in some of the

counter-affidavits fil^ by them that the method followed by

them for praiiKJtion to the post of Execajtive Enqineer is

seniority-cum-merit some paras and merit-cajm-seniority in

SOB® other i^ras. This is hardly relevant as the matter is

to be qovemed by the relevant recruitment rules. The

relevant recruitment rules of 1970 classifies the post of

Execaitive Enqineer as "Selection Post". In vi^ of this, vie

are of the opinion that prcsnotion maSe by adcHptirtf? the

selection method cannot be faults3 on lajal or constitutional

qrounds. Durinq the hearinq of these matters, our attention

was -drawn to the recruitment rules for the post of Executive

Enqineer notifi^ on 13.6.86 u^icSi aqain classify the post as

"Selection Post". Ths recruitment rules of 1986 were,

Oo—
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howsv©r, sur^rsed^ by rules notifies on 9.7,91 entitled the

Indian Dsf^rvce Service of &oineers(ffecruitment and

Conditions of Service)) Rules, 1991, acxaardinq to ttSiicSi the

post of Execajtive Engineer is to be filled upto

the extent of sixty six 2/3 t^rcsnt by pramotica^ from the.

qrade of Assistant Executive Enqinears on non-selectican basis

and of thirty three 1/3 percent from the grade of Assistant

Engineer on selecticff> basis. The isnend^ rules of 1991 shall

come into force on the date of their publication in the

official {^settee which is 9.7.1991. In other wonBs, the

anisnded rules are only prosp^::tiva and not retrospective in

o?®rBtion and would not govern the filliroj up of the

vacancies prior to 9.7.1991. That being so, the aiiKarrdmsr^t of

the rules have no relevance to these ar^lidations before us.

19. As observed above, in terms of Para 37 and 39 of

the judgment of the Supreme Ctourt in Janardhana^s case, any

pronfotion given subsi^jent to the date of filing of the

petition in the High Court in 1979 will have to be r^diustaS

and the case of Shri Janardhana and those sindlarly situated

will have to be examine for being brought on the panel for

prcanotion. A fresh panel for proffiotion vrill have to be drawn

up consistent with the s^iority list of 1963 and 1967 in

view of the fact that the Supr^ne CJourt had quashed the panel

for pronotion dat®? 13.1.1975 of 102 officers on the ground

that the same was drawn op on the basis of the imtaigned

seniority list of 1974 which had also been quasha3.
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20. Ws are, tiierefore, of. tJie opinion that the action

of the respondents in revisuinq the promoticsis made upto the

filinq of the petition in the Kamataka Hioh Ctourt ara3 in

preparing fresh jsnels of promotions after such review and

subs®5i3ent periods «as truly i^^ implsnientation of tJie

directions of the Supreme Court in Janardhan's case-

Promotions nede on the basis of the imrftjqnaS seniority list

of 1974 had been quash^ by the Suprene Cburt in Janardhan*s

case. Promotiesns made after the filinq of the petitions in

the Kamataka Hiqh Court have been held to bs subject to the

outcsonss in Janardhana^s case. Therefore, the readjustment of

profisDtionsr referred to in Janardhana's case,does not

necessarily mean that those who have already been promoted

should not te disturbed in their existing positions in the

f^nel of prcsnotion r^ardless of the merit as adiudqed fay the

on the tesis of the seniority lists of 1967/68. The

purport of the judqpent in Janardhana*s case is that the

entire exercise of nekinq promotions to the post of Executive
\

Engineers should bs undertaken afresh on the irasis of the

1967/68 seniority list in the liqht of the observations

ocffitainoS in the judqmsnt. Whether or not it iiKiuld be fair

and just to revert those who had alr^y been duly promoted

as Execajtive Enqineers, after the lapse of a few years, while

drawing up fresh panels for promotion , pursuant to the

directions of the Supreme Court in Janardhana's case is an

entirely different ssatter, whic^ will be consider^ later in

the course of this judqment.
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21- The DPCs for 1976, 1977 and 1978 w©re held on the

basis of the seniority list issued in June, 1974 vrfiicii had
\

been set aside and quash^ in Janardhana's case.

Accordingly, Review DPCs for'the oriqinal DPCs held in 1974,

1976, 1977 and 1978 were held frcsn 28th Pfey to 31st May, 1984

and 30th July to 6th Auqust, 1984 in which those persons who

ii®re eliqible as on the ds^e of the neetinq of oriqinal DPC
I

were consider^. All the persons \»Aio were eliqible at that

point of time as per the seniority list uf^eld by the Supr^ite

Cburt were ocsr^sidera3. As a result thereof, revisit panels

for promotion to the Grade of Executive Enqineer in

replacsnait of -the panels rscownarjded by the oriqinal DPCs

held in the years 1974, 1976, 1977 and 1978 were issued.

These panels v>^re reGommended by the review C^s csn the basis

of the 1967/68 seniority list *^ich was held to be valid by

the Supreme Court.

22. _ DPC for fi'llinq up of the vacancdes of 1979 and

1980 \iss held in June, 1985 on the basis of the s^iority

list of 1967/68 circulate on 19.11.1984 after deletion of

such persons as had been promoted on the reconmendation of

Review DPC. The respondents have stated that there was no

need to ireke any additions to the seniority list of 1967/68^

at that staqe because the zones of consideraticm for the

number of vacancies of 1979 and 1980 were fully covered by

that list. C>C^

-.21/-
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23. DPC for filiinq up the vacancies of 1981 to 1984

was held fron 19th Mav to 22nd May, 1986 as a result of iirtiic^

panel of 216 officers was published on 13th June, 1986- The

DPC had before it the seniority list circulat®3 in 1985

c3ont!ainina additions to the s^iority of 1967/68 in respect

of such officers as had joined service from 1969 onvisrds and

those left over from the said seniority list after fillinq up

the vacancies of 1979 and 1980 by the parsons recomnsnded by

the DPC held in June, 1985.

24. The Tribunal would not ordinarily interfere with

the procs^inqs of the DPC ^i^ich is rfiaired by a Member of

the UPSC, unless there is evidence on record to indicate that

they were vitiated by unfairness or arbitrariness. There is

no such evidenoa on record in these applicaticffjs before us- ,

25. Some of the aic^iicants have arqued that accordinq

to the recruitment rules of 1970, promotion to the qrade of

Executive ESrjqineer is to be by a Group *A* DPC consistir^ of

(a) Chairman/Member of the UPSC (b) Joint Secretary <Paw),

Ministry of Defence and (c) Enqineer-in-Chief. In the

instant case, th© Joint Secretary (PSW) did not attend.

Enqineer-in-Chief also did not attend the meetinq and in his

plsc^ one Ptei." General J.P. Sharma attend^ the meetinq-

...22/-
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Thus, ths vsrv Gcnstatuticsn of ths DPC was lajholly illeqal and

unsustainable- Apart from this, the DPC did rKit sit for more
« '

than 4 davs . It purport®? to have scnjti.nis^ a larqe

nufster of confidential reports in soch a six>rt period,

leadinq to the infsrenc© that the scrutiny 'fe^s K»de in a

mechanical manner-

26. The respondents have denied the aforesaid

contentions and alleoations- Accordinq to th^. Joint

^cret3rY(Paw) did not attend the maetina of the DPC but it

\sjas because of his other urqent preoccaipation. ffeior General

J.P. Sharr?E3 «ho \ims officiatinq Enqineer-in-Chief and who

belonq^ to the f®S attend^ the ir^etinq. The DPC was

presided over by a member of the UPSC and teinq exr®rts in

the job, there was nothinq stranqe in doinq the job in 4

days.

2'?- In Union of India Vs. Somasuhdaram, AIR 1988 SC

[ 2255, the Suprers^ Court, has upheld the validity of the Office

Memorandum No.22011/6/76-Estt.D dated 30.12.76 issued by the

Depariunent of Personnel acoordinq to which "the pnxsedinqs

of the Departmental Pronration Ccsnmittee shall be leqally

valid and can be operated upon notwithstandinq the absence of

any of its m^nbers other than the Chairman provide that the

manbsr \tss duly invited but he absent^ himself for csie

mason or ths other and there was no deliberate attempt to

exclude him frcm the deliberation of the DPC and provided

further that the majority of the members caanstitutinq the

ftepartmentai Prtsnoticsni Committee are present in the roeetinq".
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28. Fpom the relevant file of the respondairts, ws

have seen that though they had initially informed the UPSC

that the Joint Secretary (PSW) and Lt. Gsn. R-K. Oh«dBn,

ESTQineer-in-Chief would attend the meetinq of the DPC to be

held from 19.5.1986 to 22-5.1986, the Jt. Secretary informed

on 19-5.86 that he i«ss not attendirw? the meetinq due to

prKx^ojpation- As regards Lt. Gen- ESiavran, the

Enqinesr^in-Chief*s Branch informed the Ministry of Defence

on 16-5.1986 that he was required to proceed to Jaipur for

some urqent operational requirenents and that Maj. General

J.P. Sharmsr Officiatinq Enqineer-in-C3iief would atterri the

DPC.

29. In view of the above, the absence of the Joint

Secretary(paw) at the meetinqs of the DPC would not vitiate

the proceedinqs. Major General J^arma \rfio was officiatinq

Enqineer—in-Chief ard belonqed to the MES was not

incompetent to participate in the deliberatioms of t^ DPC-

As the majority pf the Menters were present, ve are of the

opinion that the proceedinqs of the DPCs cannot be said to be

invalid or unconstituticsial.

30. Scms of the applicants have arqued that relative

assessment was not on the basis of equality- While some have

been adjudqed on their perfomance in the post of Assistant

Executive Enqineer, some others like the applicants have been

.-.24/-
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also adiudq^ in the higher post of Executive Bnqineer. In

this context r they have relied upon the iudqment of the Flill

Bane^ of this Tribunal dated 29-10.1991 in OA 306/1990 and

connected natters - S.S. Sambus and Others Vs. Union of

India and Others. In our opinion, the aforesaid decision of

the Pull Benc^i and other dKa.sions cited before us are

distinqtuishable. In csjr opinion, where pronotions are to be

made by selection method, as in the instant case, it is

entirely left to the DPC to make its c&fn classification of

the officers being considered by them for pnamoticai,

i.rresF^ctive of the gradina that may be shown in the

confidential reports. It is for the to ccsisider the

confidential reports as a whole in this reqanB.

31. The aisalicants have stated that no supersession

took place in the selection made in 1985 {ajt there was large

scale supersessions in the selection made in 1986^ The

respc^ents have stat«3 that selections in 1985 and 1986 were

made on the basis of the same selecticsr^ method and that it

was a matter of chance that there were no supersessicsns in

the selection made in 1985. In our opinion, the proceedings

of the DPCs chained by Member of the SJPSC cannot be

invalidated on the ground all«7^ by the apalicants-

32. There is, however, another asparrt: of the netter.

25/-



-25.

Some of ths applicants had been duly pronoted to the qrade of

Execsitive Erttjineer on the basis of the seniority which

existed at the relevant time and befor® the Supreme Cburt

delivered its judqment in Janardhana^s case. These seniority

lists have been rsdrawn or updated in the liqht of the

iudqment of the Supreme Ctairt in Jahardhana's case. In our

considered opinion, justice and equity ra^uire that

those v^o have already been promoted shall not be reverted

and they shall be accsamiodat^ in the qrade of Executive

Enqineer so as to protect the pay and allo&Eances and the

increments drawn bv them in the said qrade. Their pey and

alloFisnces. should be fixed scaaordinqly- They would also be

entitle to increments in the qrsde of Executive Enqineer

from the respective dates of their initial appointment in the

Cfrade of Executive Enqineer- Their further promotions shall,

hcHiifever, be made on the basis of the seniority lists

f^rejsr^ by the respondents pursuant to the iudqment of the

Supreme Court in Janardhana*s case and in accordance with the

JTsl^vant recruitiisnt rules-
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33. In the above background, we may oansid®r OA

1212/198? filed irw S/5y-iri Manohar [.^1, J-N- Rastoqi, 5iumsh

!:}Ar- and !'?att,sri CharvS who r-jsve woi-ksd as Assistant. Exsci-itiv©

Enainesrs in 'the Military iSciQinserinq Ser-v:i.ce. (MES) under the

Min:) Stry of'Defence. The aT:yplicants have prayed for the

follcswinq reliefs:

(i) The applicsjnts respsotfully pray that in the

facts and ci.rc\.insstances of this case, this Hon'bls Tribjnal

be qraci.ousJy p].e3sed to qijssh the DPC and t^ie cx)nsequenti.al

selections held by the Gtovan-irnent in May,. 1986,, as the sanKS
/

is,, for r-ejiisons said in the Qro?.;inds, psjtently illegal and

void ab i.nitio.

(ii) It is respectfully preyed that, after this

i-kai'ble Tribunal has. bjes!^ pleased to quash the atorertRantioned

DPC, the consequential selections and promotions to the posts

of EEs should be qi.ven on the basi.s of S€3n:3.ori.ty-<:a.5m-fitness

on wfrich tesis - such pi-oiVioLi.ons are rvede ii'i all other-

i/P
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orqanised Enqineeri.riQ S«sr-vi.cK!s, for whicri rscn.n.trm3r)t i.s mads

i;:!y a cxjiTsmon exavrd.nati.ori f-ield by !.!PSC called combined

Enqineeri-nq Services Sxaminaticai.

(i.ii) The applicants pray that this HoJV'bla Tribunal be

qr3ci,ouslY pleasejti t:.o di.rec;t the GoventfVKsnt to qivs the

41 app.i.icants their reqularisations and seniority on the bissis
of tr\si.r' pr'cm:)t:.i.c)ns affected i.ri 1982. These pi-oiTiotions are

not. stTected by the b.i.e S.ipr'sfrss CrM.jrt*s iudoriKsnt. in

Jsnardhan^s case., in as much as that the applicants were

senior in 1974 senioriLy list \tfhich was quashed and also

senl.or eriouqh i.n the 1984 and 1985 seyri.ori.ty li.sts which liad

b©®;"i rBSt:n.jCti.3J"ed In carifs.'. iance of the observations of t.he

j-fon *bis Supreme Oourt in Janat^han's case.

n
U.V,) It., :1s resepctfully prayed that this iton'ble

Trilxii-ial. be qr3cioiis].Y p].€Kyss;d to diiisct that i.r( v;i.ea of the

li3V settled by the f-fon'ble Suprevna Court in various

judgments, the benefit of lencjt.h of service wi.tri" effect frtjm

t.i'ie date of :3.n;3.tiaj pr'Oif!Oti.on. wfieiihej" :i.t. '̂ las ad hoc or

offi.ci.3ti.nq etc. oiiqfrt t.o be sxter^ded 'to tiis ar^li.cants wheri

«jven the lyBfo DPC Tias rsq^.)la raised Umm sind ^h&ci in between

ever aint::® their officistinq pramyti.on from 1982,, they have

never been rtwerted, and continuoi.isly ^forked as EEs. It .is

also prayed that this l-Son'ble Tritonal be further pleased to

direct tj-iat aJl consequential bs'iefits that follow? from the

3torBiTKKrti.oned prt)i"rK::>ti.ons J.i.ke seniority,fixation of pay ®t.c.

te p.raLeCi:.eci and qivsci to the arspliciiunts on the

sforx-'frientio'iied tsasis.
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34- Ai::;plicant. No. 1 Shri. Manohar appsarcK^ in the

coiTibiried E:nqi.ns;!5sr-i.rjQ Service Exaifiinati.c>n i.n 1967. On h:i.s

selection, he was ap5X>intfed as Assistant. Executive Enqineer

on 10.09.1969. SimilarlYf applicant No.2 Shri J.N. RasLoqi

Ba::iaai"S<3 i^"! tits said «jxaiT!iT!ati.on i.rii 1968 and cxcii his ss.lsctioi')

he Mas appo:inLss<:i as Assistant Silxscutive Bnqinsaj- on 5.2.1970.

Applicant No.3 Shri Si.2r®sh Oar appeared in the said

sxBinii'Uiition in 1969 ex3fn:ination and on his salectio?i. h® was

appointed as Assistant iSsecutive Engineer on 23.6.1971.

AvKslicant. No.4 Shri l'tett.an Charsd SiTJpe^^'ed in the sa;ld

sxarnir-istion i.n 1970 and was 3pps:)i.nted as Assistant Exsci.3ti.ve

Enqineer on 14.12.1971,'"

35. Applicant No.2 Shri Rastoqi is also applicant

No.3 in OA 54 of 1988 (Shri S;.K. Jain a Others Vs. Union of
be e n

Ind:ia and Otl'iers) whicTi /{j3isposed of separatelv bv

jndqment dated 29.01.199'.;'].

36. After the £>i3prefne Court delivsr-ed its judqn'ient i.rn

Janardhana's csse. the respondijjnts pris^sar^sd a sei-ii.orit:.v li.st

in 1984. The applicants were prcriiot.ed to the post of

Exi3<:;i5ti.ve Enqi.nsji3r- in 1982 cs'i the basis ot tt'se i.974 ss-i:i.Qrl.tY

list, wriicli r)ad been to the Suprervse CcMjrt :3.n

Janarfhsna's case. Os'̂ the tests of the 1984 seniority li.st,,

DPCs irfere held in 1985 to fill i.3p__the vacancies of 1979 and

1980.The Governvnerit piblished another seniori.ty list in 1985

...29/
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wiiich was an ext«aisi.ors of ti'se s©ni.ori.t:.y list of 1984 and on

the basis of the said list, furthsr Drcs were held i.n May.

1986 to fi.ll op tiie vac?anci.es of 1981, 1982, 1983 arw3 1984.

A isanel of 216 officers vas pjblishad o!i 13.6,, 1986 wh:ich has

been irnjxjqned in th® present prrxasedinqs,,

37. Ti"!© spplicisnts iiave not crsallsnqed trie two

Si3niorit:.y li.sts i.ssued in 1984 and 1985 b.5t am aaarieved by

the nianner in -which the 1936 s:)PC was I'seld. Botrs these

ss'd.ority lists wet-e issued as rBstn.ictu«3d seniorit.y lists

in the iiqht ot th© prtnciples laid'dowi-i by th® Supmne Court

in Janardhana's case. While in the 1985 DPC them was no

si)persessis:>n, there wholesale supersessions in the 1986

DPC. 69 persons ymm prorrob^jd CHit of turn by the DPC held in

1986 for fiilinq up the vacs;;inc:ies for 19S1. While applicsmt

Kos, 1, 2 and 3 did ncvt find a places in the jianels for 1981

and 19S2, applicant No.4 'did 'nat find a place even in the

panel for 1983 and several of their juniors have superseded

thsffi.

38,, The r-sspoiidents have st.ated in their

ooiiriter 3tt:i.d3vit that the rene^i for prrsvK:;it:i.or^ to the qrade

of Executive Enqineer issuec] on 13.6.1986 was rseofs0«3-ided by

the DPC held under- 'the {"fia-j.rrrenship of Meynber,, hiPSC in

accior-dar-sce wi th tlie statutory i-ecnxi tn-ient rules. The (xst of

0^
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e:xec:;ut:ive [ilnQinssef beirvq a ssl.ecrt:,i.on post, some si.)i::®rssssi.c;s-is

ar© i.cisvi.t^bleo Tliey have dsni.€:<3 tiiat ian:5e scale

supersessions have taken place. The applicants secured

relativsly lower- arBdina on assessHKa'vt of O'teiir annual

Q::>nfi.derrti.ai records and t.hi.s led to trseir- be:ii-sq p].aced lower-

in the ctmbir-ied pcsneJ .

39.. In oin- opinion- the applicants have only a riah't.

•t-O be cx)r-i3idered by /the DPC wf-n.ct-i was done in -O'le :i.i-istant

case,. 'R-se ?'>ost of s&eciytive Er-iqineer aas a seJectior-i pos'L at

trie rB].evant tirre. The selecti.on was made by the IJPSC

citair-ed bv' ^^;a-^iber- of the IJPSC. Tliere :1s no fnater-iial on

recxjrd to ir^dicate that the DPi: prx)0=;edsd in the rrattsr-

a rbi. tr-ar-i i y or isnfai j-1y..

40. In the iiqht of the above, we hold that the

atspli-cants are not enti.tled to the r®li.efs souQh'c in the

pr-ese^-rt iiiippl icat;io^-!, except to the - extent i.ndi.cated

in psra 32 above.

4:L • The apol:ic£mts wbs~& prorioted :in 19S2 as !;i;xec).)-t.i-ve
Cx/

B-Ya:!.i-ieei3 by a duly coi-i3ti.tixted DPC. Aftsr tl'se proi-rtati.ons

made oi-i the basis of the 1974 seniority listv\/ere

q!.jashed by the ajpr-eme Court in Jarw^r'dhana's case,, the

aDixyin-tjne^'vt of tf-ie ajir:'! i cants as Executi.ve Enqir>eers has bees-i

• ....31/--
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cxffitinued, thouqf'i on ad hex:; basi.s. In ot.ir opi.nion, the

ai:>i::sJ.i.cant.s sfic:K.ild be acxxsnrvsodat-sid i.n th© aradis of f<:xei:;;ut:ive

Engineer tor th© purpose of protection of their pay and

aijowsiincsss and incm^rferrLs dr-iiifwn bv tiierri and they sriall not bs

reverted frms the said arade. Their rsay and allowances

should bs fixed on that, basis,, if this has not already beeri

done. They wrajld also be entitled to the incransnts due frxrjm

ly^Z onwardri. We order and direct accojdinqJy, There wn.ll

Irje no order as txs costs.

• ^

{•) '
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