IN THE DEETQRL TADMINISTRATILYE TRIBUNAL

PRINCIPAL BEHCH, NMEW DELHI.

~

Regn . No.0A 171771087 Date of decizion:79.01. 1003,
Ehri Manchar Lal 2 Others - Aoplicants
Vs,
Union of Indias & Others . ....Respondents
For the Apnlicants ' ---8hri 3.0, cupta. B
: and Shri u’l K. uup“, Coun l
For the Respaondents LMrs. Rad Iunarl

Chaopra,. Counsel

CORAM:
The Hon’ble Mr. P.X. Karths. vice Chairman {1}

The Honfble Mr. 8.0, Shoundival . Administrative Mambor
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in a batch of elaven cases. including the instant
case. questions of seniority aﬁd promotion of officers of the
Militsry Engineering Service (MES for short) have been
mis;_ed. The applicants in these E;pplimtions are direct
recruits belonging to two catéqories - those who cualified in
the Competitive BEnginesring Services Examination and those
who cualified in the interview by Union Public Service
Comsnission § UPSC for short) through relaxation of the rules.
They were initially appointed as | Assistant Exemjtlve

Engincers{AEE for short}. Some of them had been promoted to

the grade of Executive Engineeri{Ee for shert)‘) after holding

regular DPCs and soma had been pn;moteg} on ad hoc basis " but
these promotions had been made subject to the final outcxxne
of the litigation which was pending in the Courts. MP
1188/1987 filed by the Union of India praying for transfer to
the Princimal Bench from the Jodhnur, Callcutta.ané Hyderahad
Ben@e‘z;, applications Tiled by the officers of the MES  was

allowed by the Hon'ble Chairman vide order dated 9.5, 1989 so

" as to avoid conflict of decisions and that is how these cases

have come up before vs for consideration and disnosal .

Z. we have 'heard, the learned counsél for both
parties at 1eﬁc_xth and have gone through the mlmi@s
records carefully. The msMents have  wmade
available tjxe relevant minutes of- the meetings of the
Departmental Pramotion Committee {pPC for short) uhlch have
been porused bv us. We .have duly considered the catena of
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decisions relied upon by both sides*. There are three major
groups of officers of Engineering Cadre of MES,. namely,. the

promotes group,.  the diredt recruit (interview) groun and
the Direct Recrult {Examination)} group. The interests of
these groups are not  similar. Nevertheless, some of the

issues are common  and it would be convenient to gdiscuss tham

gt the cutset before considering the facts of each case.
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the decision of the VSuareme Céurt in A, Jsnardhanas  ¥s.
Union of Iﬁjia, 1983 s 4{f§Sj 457. The applicants are
c;nﬁendiﬁq that Janarﬂhans’s case has not bsen properly
vndarstond snd  implasented. - The raspondents are contending .

that they have implemented it in letter and spirit.

law relied upon by the applicants:

bt
g
B

AIR 1973 5C I088: AIR 1954 SC 473; 1078{1} BLR 206: AIR
1387 B3C 188%9; AIR 1968 =2c 1113; 19889{0) prc 700. 1085 {4} 803
554; 1988{3) 513 7208: 1988({3) BLY Z231; AIR 18988 =C 72255:
198841} =207 {CAT) 430: 1958 SLFR 333 197541} BLR 305:
18914{2¥ 303 {CATY 100 1989{1) 5813 {CAT) 257; 1982{2) JT{=C)}
254: 188%{%} ATC 395; AIR 1990 =8 2ii.
*Case law relised upon by the respondents:
1889{4} 5L3 (CAT) 927: ATR 1987(Z} CAT $37: ATR 1987{?) CAT-
50; 1991{1) SLI{CAT} 530; 1984{4} S5LJ S584: 1987{1) SLI(CAT)
452: 1382{3} BLI{CAT} 219:; 18989{4) SLI{CAT} 723: 1990{2)
sLaf{oary 2 1887{1; sL3{CaT} 502; 1989{7) SCALE 705: AIR
1887 =2C 1805;: 1997243} 5LJ 73: JT 1997{5)} 8C §57-: JT i007(5)
EC 585; JT 1992{5} 8C 525; 19903{14) ATC 370: AIR 1053 =C
1245; 19741} 2L% 595: AIR 1955-sC 733. 1087 Supp. B80T 15:
1988(3( SLJ 204; 1988{3} 2LJ(CAT) 241; 1988{3) sSLi{sc) &1:
1891{1} 8L {CAT) 4: AIR 1987 5C 1748: AIR 1985 8C 1378.
1989{(3%) ATC 799: 1990{1} ATI 440: 1071{1} =Cr 583, 1974{4)
- B0C 308; 196801} =cr 1il:; JT 1992(8) sC 97. 199i(i2) ATC 685;
AIR 1997 8C 435; 1991(23) BLJ 100; 1991{2) 5L 14: 1974(1)
SLR 584: AIR 1985 8C 277;: AIR 1957 80 1487: AIR 1857 BC 1210
AIR 1989 Delhi  I5; AIR 1985 =C 1588: AIR 1970 SC 1748: AIR
1885 5C 1457; 19972{3)=ra 777: 1987 =cc{Las) 277: 1889(7)IATC
488;: AIR 1974 2C 87: AIR 1958 =C 507: AIR 1971 =C 13i8: air
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4. © Shri Janerdhana was an Assistant  Executive
Enéj.neer be]éminq To the-pmmotee category. He had filed a
writ Petition in the Karnataka High Court in 1979 cuestioning
the vaiidity and legality of the seniority list dated June
14; 1974 and the panel of promotion dated January 13, _19'?;5 i;)
resnect. of 167 officers prepared on the basis of the impugned
sen.ic\rity list. Prior to the publication of £h3 Amucmned
senioritf list, a ‘seniority 1ist of AEE was drawn up in 1963
and another list drawn up in 1967/68. In the operative part

of the judoment in Janardhana®s case. the Supreme Court has

directed as foliows:—

"Let a writ of certiorari be issued ovashing and
setting aside the seniority list dated June 14, 1974. It is
further hereby declared that the seniority lists of 1963 and
1967/68 were valid and hold the field till 1969 and tilreirt
revision can be made in respect of members who Joined
service after 1969 ané the period subsecmenf to 1969. The
panel for promotion in respec:t of 107 officers included in
_E:-—in—(:'s Procesdings Né-ﬁSO'ZO;’E:E:f’M;’EIR dated Janvary 13,
1875 is quashed and set asidé- All the promotions given
é.tjbf'aequent to the filing of the petition in the HWigh Court
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5.

are subject to this decision and must be readjusted by
drawing up a fresh panel for promotion keeping in view the
1963 and 1967/68 seniority lists of AEE in the light of the

observations contained in this Jjudoment®.

5. The _ seniority list of 1974 was prepared
consistent with the quota rule. Before the said seniority
1ist was prepared, 'one Bachan Singh and another, two
promotees to 'the pOst of Assistantgxecutive Engineer in the
vears 1958 and 1959 résmc:ti‘;ely had filed a wWrit Peﬁﬁm in
the De]l:i High Court challenging the appointment of several
direct recruits of MES on the ground that their appointment
was contrary to a;'sd in violation of the rules of recruitment

and they ware not validly appointed and. therefore,. conld not

become members of the Service. The Writ Petition was

dismissed by the Dalhi High Court and the matter was carried
in appeal to the Supreme Court. The Supreme Court in

Janardhana’s case observed that in Bachan Singh*s case, the

court "upheld the appointment of those direct recruits who

ware appointed  after interview by the upsc by holding that
that was done in relaxation of the rules both as to

competitive examination and the promotions were given after

relaxing the quota rule. The court held that direct recruits

who were appointed bv  interview fall within the class of

direct recruits®. M




5. In Janardhana’s case. it uwas observed that since
recruitment contrary to the n‘amnlsed mode of ‘ recruitment
under the relevant rules was held valid in Bachan Singh's
case, "it must Tfollow as s corollary that the same amergency
compelled the Government to recrvit by pmmf_ion engineers to
the post of AEE Class-I in excess of the quota by exercising
the power of relaxation and such recruitment ipso facto would
be valid. The promotees being validly :;rcnnted as the quota
rale was relaxed, would bescome members of the Service.
Whather the vacancies were in the permenent strength or in
the temporary cadre 1is irrelevant because none of them is
reverted on the ground thst no more vacancy is avai]able".
The appellant and those simiiarly sitvated were recruited by
promotion during ~1‘_hese» vears in exwess of the ouota as
pravidad in thé .m}es. The recruitment having been done for
meating the exigencies of service by reiaxim the rules,
including the ouota rule, the promotion in excess of ouota

wonld be valid. Once the recruitment was legal and valid.

there was no difference betwesen the holders of permanent

posts and temporary posts in so far as it related to all the
mambers of the service. Persons recruited to temporary posts

would be mambers of the Service.

O
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7. In Janardhana‘s case. the Supreme Court took note
of the féct that the guota rule was wholly relaxed between
1859 and 1969 to spit the recuirements of service and
ohserved that no effect can be given to the senior_ib; rule
which wholly interlinked with the cuots rule and cannot exist
apart from it on its ouwn strenogth. This was implicit in the
seniority iists prepared in 1963 and 1967-68 in resnect of
Assistant Executive F;mnnaers which were drawn up in
accordance with the principle that ’cx)ntinucus officiation
determines the inter se seniority. It was observed that the
aforesaid two seniority lists were legal and valid and dr‘awﬁ
Bp on the basis of the principle which satisfied the test of
Articie 16 and that they must hold the field. The Supreme
Cc“;-nrt further observed that the 1974 senjority list was

liable to be quashed on the following grounds:—

"The criteria on which 1974 seniority 1list is
founded are clearly illensl and invalid and this stems From
a8 misundgrstandinq and misinterpretation of the decision of
this Court in Bachan Singh’s case. It also overlooks the
character of the appointments made during the period 1959 to
1889. It treats valid appointments as of doubtful validity.

It pushes down parsons validly appointed below those who were ,

S




]
N

e
C’: 4

iy

%

mever in service and for reasans which we_cannct appreciste,

it is heing made effective from 1951, In our opinion. there

Was no Justification for redrawing  the seniority iist
- N \

sTfecting persons recruited or oromoted prior to 1889 when

the mles acaquired statutory cha,rac—ter".A

8. With regard to the praver of the aopellant for
direction to cuash the panal for oromotion dated Janvary 13,
1975 of ine officers on the around that it was Grawn Ug  on
the basis of the impucmed seniority  list. in which the
sppeilant angd saveral similarlv situatad Assistant Executive
Enginears anmtad way back in j9s7 onwaids did not ﬁnﬁ
thelr place and hare therefore, not treated as being within
) : )

the zone of pfomotion, - the  Gupreme  coure obsarved  in

\

Janardhanats Cas@ that this relisf myust ollcw as 3 neCassary
corollary. The Supreme Ot observed that a fresh panel for
promotion will have to be drawn Up consistent with the

¥

L of 1953 ang 1987 “"hacanss it was not disnuted
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that promotion from the Sadre of ARR to. Exaoutive Enginser is

respondentg Wt to promote anY one on the T
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he panel .
The Subrems Court deczlined to grant ;s'uc'h relief ‘Yhesause
avigencies of service do demang that the vacancias have to he
Filled". -1 order to protect the interest o the éya;t;el]ant

ant! thoss similarly Ttusted, 4§t was made clesr that Yany
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promotion given ‘subsec!-uent to the dste of the f:'l.lir.xq of the
petition in the High Court must be temporary and must abide
b‘z; the decision in this appeal. ‘._l‘herefore, consequent.  UPON ]
the relief heing given in this appeal. the promotions will
have to be readjusted and the case of the appellant ami those

similarly situsted will have to be examined for being brought

on the panel for promotion®.

9. Some direct recruits thmudh exalnir!ét:ion filed
review petitions in | the Suprems Court which were dismissed
(CMP Nos. 8727-31 of 1983 - Madanlal and Others Vs. U.D.I.
and CFP Nos. 9855-61 of 1983 - 0.P. Kalsian & Others Vs.
union of India). Contempt petition filed in dJanardhana’s
case was also Jdismissed(TMP Mo.25406 of 1984). Thus the

Judgment. of the Supreme Court in Janardhana's case is final

and binding.

10. " An important issve raised in the litigstion

before us is whether promotion from the cadre of Assistant

Executive Engineer to Executive Engineer is on the principle -

of seniority—cum-merit or on the principle of

merit—cuom—seniority. OL/
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i1. Broadly speaking. there are two methods fbrl

7

promotion known to service jurisprudence — selection method
ard non-selection mathod. The relstive immftance - of
seniority and merit would depend on the method specified in
the Recruitment Rules. The relevant decisions of the Supreme

 Court on the subject may be summed up as follows:—

{1} | In Sant Ram Sharms ¥s. State of Rajasthan. AIR
1967 SC 1910, the Supreme Court chserved that it is'a weil
astablished role that promotion to selection grades or
salection posts is to be-bssed primarily on merit and not on
seniority and that when the claim of officers to selection
posts is under consideration. seniority should not  be
regarded except where the merit of the officers is judged to
be ecual and no other criterion is,. therefore, available.

(31) In State of Mysore Vs. Syed Mshmood, 1968 SLR
333 at 335_. the relevant rules provided for promotions to be
made by selection on the basis of senioritv-cm-merit. The
Supreme Court observed that selecition will be on the basis of
senlority subject to fitness of the candidate to discharge
the duties of -t_he past. from asmong persons elioible for
promotion. It was further observed that “where the promotion
is based on senjorityv—cum-merit, the officer cannot claim
promotion as a matter of right by virtues of his seniority
alore. If he is found unfit to discharge the 'duties of the
higher post, he may be passaed over and an officer junior to

him may be promoted?. DL/




11,
{1131} In Janki Prasaé Parimoo V¥s. State of J2K.
1973{1) 8CC 470 at 431, it was observed that “selection means
that the man selected‘for pramotion must be of merit. where
promotion is by seniority, merit takes the second place but
when it is a selection,. merit tskes the firsi_: place and it is
implicit in such selection thst the man must not be Just
aver’ac;e';. \ -
{iv) In Union of India V¥s. M.L.,. Capoor. 1974 SﬁC(L&S
5 at '24—25, the Supreme Court has considered the meaning of
the service rule which stipulated that the selection for

inclusion in the select 1list shall be based on merit and

spitahility in all resmcts' with due regard to senioritv. It .

was ohserved that “what it means is that for inclusion ih the
1i€t, merit and suitability in all respects should be the
’ qo#amim consideration and that seniorityv should plav only a
secondary role. It is only when merit and suitability are
roughly equal that seniority will be a detemininq. factor,
cor, if it is not fairly possible to make an assessment inter
se of the merit and suitability of two eligible candidates
and come-to a firm mnc]ulsion, seniority would tilt the
scale”.
{v) In State of Kerala V¥s. HN.M. Thomas. 1976
SCC{L&S) 277 at 752, the Supreme Court observed that "with
regard to pramotion the normal principles are- aither
merit-cun—seniority or seniority—cnm—mrit-.
SBeniority-cum-merit ﬁieans that given the minimmm necessary
‘merit requisite for efficiency of administration. the senior
t}xoﬁqh the less mgriterimxs shall have pri;)rit_y".
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{vi} In D.K. Mitra ¥s. Union of India. 1985 SCC(L&S)
879. the Suprems Court ﬁpheld the validity of promotions made
on the basis of merit to'tm qradé of Divisional Medical
Officers. The .rules were amended to provide promotion by
‘non*selection method (i.e. seniorityv-cum-suitability). It
was held that promotions and aﬁpc-intments made under the new
rules cannot affect pmﬁntions and appointments already made

vnder the unamended rules.

{vii) "In R.S. Dass Ys. union of India. 1987(2Z) SLJ
{SC) 55 at 63, the Supreme Court chserved that ‘where
selection is made on merit alone for promotion to a higher

service.selection of an officer although junior in service in

preference to his senior doss not strictly amount to_.

supersessiﬁn, E Where promotion is néde on the basis of
seniority the senior has preferential right to prmaotlon
. against his juniors but where promotion is mede on merit
alone, seﬁior. ‘oﬂ’iqer has no legal right to pmnotnon ang-if
juniors to him are selected for promotion _6n merit the senior
' officer. is not legally -superseded. Wwhen merit 3is the
criterié for the selection amnqsf the members of the service
no foicelr- has leqsal . right to be selected for promotion,
éxoapt that he has only right té be considered along with

v

others®™. .
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{v‘iii_) In State Bank of India V¥s. Mohd. Mﬁdin, 1987
sScC{L&s) &64, it was observed that "whenever promotion to a
.hiqher post is to be made on the basis of merit no officer
can claim promotion to the hicgher bost as a matter of ridht
by virtue of seniority alone with effect from the date on
which his Juniors are promoted". |
/

£ix} In S.B. Msthur Vs. Chief Justice of Delhi High
Court, 1989 SCC(L&S) 183, it was observed that where
selection is to be based on merit, seniority can be taken as
a8 relevant Tactor fér limiting the zone of consideration
mﬁvided that this is not done so rigidly as to exclude a
proper selection on nzeﬁt baing made. The minimum
el;iqibility cual ificatiens_ has to be kept distinct from the
zone of considémtion and even if there are a8 large number of
t_:.endidates who satisfy the minimm eligibility remirement it
isAnot élways remired that thevy shownld be inciuded in the

zone of consideration.

(%} The distinction between the mathod of promotion

by selection and of promotion on the  basis of

seniority-cum—merit has been noticed in the case of R.S.

Raghunath Vs. State of Karnataka. 1991(2) SCALE 80S.

oL
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1z. According to the reievant Recruitment Rules
mtified in January, 1970, the post of Executive Engineer is
a "selection post®. The applicants in some of these
applicstions have referred to other organised Engineering
Services where the mrmsmndim post in the senior Class I
scale is non-selection post. Even in the Survevor cadre of
MES,. the post of Surveyor of works which corresponds to that
of Executive Engineer is treated and described as
“non-selection  post”. Thus according to  them, the
descriutien of the post of Eb:ecuuve Engineer as ‘“selection
post” in MES was an erronecus departure from the nomal
pattern of promotion in  corresponding .mst of other
equi;lalent organised services. The respondents have an‘med
that any reference to other organised services as well as
Survevor Cadre of MES either in matter of duties or in matter
of prmbticn to. the-post of Executive Engineer has no bearing
on ihe case as promotions to the grade of Executive Engineer
in MES are made on the basis of the \statutory recruitment

rules which classify the post as a "selection post™.

i3. The applicants have relied uvpon the submissions

made by the Department itself before the Estimates Committee
of Parliament to the effect that one of their chief aims is
" to bring some parity in promotional prospects in the MES with

... 15/~




| v .

.15.

those prevailing in .other Engineering Departments like
Ratlways and the CPWh{vide 25th Report of the Estimates
Committee, 1981-82). The Department had submitted a Cadre
Review propasal to the Governmment in i980-81 in which it was
stated that the m;st_ of Assistant Executive Engineer was
functionslly a training post. According to the applicants.,
this indicated tﬁat promotion to the next higher grade i.e.
to the post of Executive Engineer was to be made on the bssis
of seniority-com-fitness. |

i4.. As anainst the shove. " the respondents have
contendad that no decision had been taken by the Government
at that point of time to mske the post of EXecut_lve Engineer
a non-selsction post to be filled on the basis of sendority
only. They have also denied that the post of Assistant

Executive Engineer has been accepted to be a trainimj post.

i5. | B f.ﬁcthér point urged by the applicants is that the
Third Pav Commission had stated in Para & of Chapter XIV of
its report that the Junior agrade in organised Engineering
Services Serves as a tminim ang preparatoryl periocd before
promotion to senior scale after five to six vears. According
to them,. the ab:}ve recommandation has been accepted by  the
Govaernment. In this context. they have relied upon the
judmgment of the Supreme Court in Purshottam Lal Vs. Union of

India. AIR 1987 SC 1088.

oo
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w17,

the cuestion as to whether the promotion from Asstt.
Executive Enginesr to Executive Engineer is to be on the
basis of selection method or non-selection method. though it
has made an observation in para 37 of the Judament. that "it
was not disputed that promotion from the cadre of AEE to
Executive Einf_sineer' is on the principie of seniority
-cum-merit®. Appsrently,. the sbove observation was made
without regard to the the relevant recruitment rules of 1970
desling with the selection mathod to be Tfollowed for
promotion from Assistant. Execintive Engineer to Executive

Engineser. ‘ .

18. " The .respondents have mentioned in some of the
counter—affidavits filed by them that the method followed by
tfhem. for promotion to the post of Executive Engineer is
seniority-cum-merit en some paras and merit-cum-seniority in
some other paras. This is hardly relevant as the matter is

to be governed by the relevant recruitment rules. The

relevant recruitment rules of 1970 classified the post of |

Executive awqine@er as “"Selection Post". In view of this, we
are of the opinion that promotion made by adopunu the
selection method cannot be faulted on legal or constitutional
grounds. During the hearing of these matters. our attention
| was -drawn to the recruitment rules for the post of Executive
| B?ﬁinee-r notified on 13.6.86 which éqain classify the post as
"Seléction Post®. The recruitment rules of 1986 were,

...18/




.18.
however, superseded by rules notified on 9.7.91 entitled the
Indian Defence Service of Engineers{Recruitment. and
Conditions of Service)} Rules, 19%9i. according to ﬁ'iit:h the

post ‘of Executive Engineer is to be filied upto

the extent of sixty six 7273 parcent by pramotion from ths.

grade of Assistant Executive Enginesrs on non—selection basis

-

and of thirty three 1/3 percent: from the grade of Assistant

'E‘nc_xineer on selection basis. The amended rules of 1991 shall

~ R .
come into force on the date of their publication in t'!')é
official Gazettee uhlch is 9.7.1991. In other words, the
arended rvles are only prospective and nét retrospective in
operation and would not govern the fillinq wp of the
vacanciss pr_ior to 9.7.1921. That being so., the amendment of

the rules have no relevance to these applications before us.

ig. As observed aﬁove,. in temls.of Para 37 and 39 of
the judomant of the Supreme Court in Janardhana‘s .case_. any
pmnotion given subsequent to the dste of fi]i;'rq of the
patition in the High Court in.'lz979 will have to be readijusted
and the case of Shri Janardhana ‘and those similarly situated
will have to be examined for beino brought on the panel | for
pramotion. A fresh panel for promotion will have to be drawm
up mnsistgnt with the seniority list of 1963 and 1967 in
view of the fact that the Supreme C;)urt had cuashed the panel
for promotion éstad 13.1.1975 of 107 officers on "the ground
that the same was drawn up on the basis of the 1mnuuned

seniority list of 1974 which had also been cuashed.

&/




z20. We are. therefore_._ of the opinidn that the action
of the respondents in reviewing the promotions made upto the
filing of the _.petitian in the Karnataka High Court and 1in
preparing fresh panels of prmnotion;s aftér such review and

subsequent periods was truly in  implementation of the

directions of the Supreame Court in Janarﬁhangs case.

Promotions made on the basis of the impugned seniority 1list
of 1974 had been ouashed by the Supreme Court in Janardhan’s
case. Promotions made after the filing of the _r;etitio‘ns in
the Karnstaka High Court have been held to be subject to the
cutcome in Janardhana’s case".- Therefore, the readjustment of
© promotions, referred to in Janardhana‘s cab;e,does not.
necessarily mean that thqse who have al ready been promoted
should not be disturbed in their e‘xisting positions in the

panel of promotion regardless of the merit as adjudoed by the

pPC on the hasis of the seniority lists of 1967/68. The -

purpert of the Judgment i'n Janardhana’s case is that the
entire exercise of\ makinq pramotions to the post of Executive
Engineers should be undertsken afresh on the basis of the
1967/68 seniority list in the light of the observations
oont;ined in the judqment,. whether or not it would be fair
and just to }evert those who had already been duly pmn?)tad
as Executive Enqineérs_. after the 1ap§e of a fow vears, while
drawing up fresh panels for promotion  pursuent to  the
directions of the. Supreme Court in Janardghana‘'s case is an
entirely different matter. which will be éonsi.dered later in

the course of this Judoment. @\/ —~
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21. The DPCs for 1976, 1977 and 1978 were held on the
basis of the seniority list issued in June. 1974 which had
‘besn set aside  and cuashed in  Janardhana’s mse
Accordingly, Review DPCs for'the oriqinél DPCs held in 1974,
1976, 1977 and 1978 were held from Z8th May to 3ist May, 1984
and 30th July to Sﬁh_ A@st_. 1884 in which those persons who
were eligible as on the date of the meetihq of oﬁqina] pPC
were considered. All the gjéarsons who were eligible at that

" point of time as per the seniority list upheld by the Suprems
i )

Court were considered. As a result thereof, revised panels

for promotion to FThe Grade of Executive Engineer in

replacement of the psnels recommanded by the original DPCs
hald in the yesrs 1974, 1976, 1977 and 1978 were issued.
These panels were recommended by the review DPCs on the hasis

of the 1967/68 seniority list which was held to be valid by

the Supreme Court. - . R '

2z. - _  ppc for f{iling up of &e vacancies of 1979 and

1980 was held . in June. 1985 on the basis of the seniority
list of 1967/68 circulated on 19.11.1984 after deletion of

;uch persons as had been prquo_ted on tha recommendation of
Review DPC. The respondei;ts have stated that there was no

need to meke any additions to the seniority list of 1967/68
-at that stage because the zones of consideration for the

number of vacancies of 1979 and 1980 were fully covered by .

that list. : o
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23. pPC fTor Tillint up the vacanciess of 1981 to 1984
was held from 19th May to Z27nd Mav, 1986 as a result of which

panel of 716 officers was published on 13th June, 1986. The

DPC had before it the seniority list circolated in 1985

containing additions to the seniority of 1967/68 in respact
of such officers as had joined service from 1969 onwards and
those left over from the said seniority list after filling up

the vacancies of 1979 and 1980 by the parsons reconmended by

the DPC held in June, 1985.

24, The ‘I_‘ribunal would not 'orﬂinari]y interfere with
the proceedings of the DPC which is chaired .by a Mamber of
the UPSC. unless there is evidence on record to indicata that

they were vitisted by unfairness or arbitrariness. There is

~no such evidence on record in these applications before us. |

25, Some of the applicants have argued that am)rﬂim
to the recruitment rules of 1970, promotion to the orade of

Executive Engineer is to be by a Group *A' DPC consisting of

N

{a) Chairman/Member of the UPSC {b) Joint Secretary (P&U)‘, ’

Ministry of Defence and {c) Engineer-in—-Chief. In the
instant case, the Joint Secretary (PawW) did not attend.

Enqineer—in—{:hief also did not attend the meeting and in his

N /

place one Mai. General J.P. Sharma attended the meeting.




»

*

‘N

Thus,. the very constitution of the DPC was wholly illegal and
unsustainable. Apart from this, the DPC did not sit for more
than 4 davs . If; purmrtéd to have scrutinised a larl‘qe
number of confidential remrts in such a short period.
leading to tﬁe inference that the scrotiny was made in a

maechanical manner.

26. The respondents have denied the aforesaid
contentions anc? alleqations. According to them, Joint
Secretarv(Pa¥) did not attend the meetlno of the DPC but it
was hecause of his other urgent preoccupstion. Major General
J1.P. Sharms who was officiating Enginesr-in-Chief and who
helonged to the MES attended the meetlm- The DPC was -
presided over by = membar of the UPSC and being experts in
the job, there was nothing étr;nqa in doing the Job in 4
Says._

7. In Union of India Vs. Somasundaram. AIR 1988 SC
2755, the Supreme Court has upheld the validity of the Office

Memorandum MHo.Z72011/6/76-Estt.D dated 30.17.76 issuved by the

Department of Persownel accorﬁlnc to which "the proceedings

of the Departmental Promotion Committes shall be legally
valid and can be opersted vpon notwithstanding the absence of
. |

any of its members other than the Chairman provided that the
mamber was doly invited but he absented himsslf for one
reason or the other a=nd there was no deliberste attempt to
exclude him from the deliberation of the DPC and pmvidéd

further that the majority of the members constituting the

Departmental Promotion Committes are present in the mesting®.
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ZB ' From the . relevant file of the respondents. we
have seen that though they had initiallv informed the UbSC
that the Joint Secretary (Pa&W) and Lt. Gen. R.K. Dhawan .
Engineer-in—Chief would attend the meeting of the DPC to be
held from 19.5.1986 to 22.5.1986. the dt. Secretary informed
on 19.5.86 that' he was not attending the meeting due to
preacccupation. As regards Lt. Gen.  Dhawan, the
Enqineer—:‘m-chiaf*sv Brénchl infonned the Ministrv of Defence
on 16.5.1986 that he was required tt?(prmeed io Jaipur for-
some‘ument operational requirements and that Maj. General
J‘.P. Sharma . Ufficiat::mq Engineer—-in—-Chief would attend the

BPC.

29 In view of the above. the absencl:e\ of the Joint
Secretary{Paw) a£ the meetinqs'of the DPC would not irit.iaie
"the procesdings. Majqr General Sharms who was officiating
Engineer-in-Chief and who belonged to the MES. was not
incompetent to particif.)ate in the deliberstions of the DPC. \
" As the majority of fhe Members were present. we are of the
dpinion that the proceedings of the DPCs cannot. be said to be
invalid or unconstitutional.

30. Scme of the applicsnﬁs have arcued ‘that relative

assessment was not on the basis of egualityv. While some have

besn adjudoged on their performance in the post of Assistant

Executive Engineer, some others like the applicants have been
o — N )
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also adijudged in the higher post of Executive Enginesr. In
.
this context, they have relied upon ‘the judgment of the Full
Bench of this Tribunal dated 29.10.1991 :‘in 0A 306/1990 aﬁd
connected matters- ~ S.8. Sambus and Others vs. | tnion of
India and Others. In our opinion. ﬁhe- aforesaid decision of
the Full Bench and other decisions cited before us are
distinmiishable. In our opinion. where promotions are to be
made by selection’ meﬂm&_, as in the instant case, it  is
entirely left to the DPC to mske its own classification of
the officers bheing considered by them fos_' promotion,
i,rmspeétive of the grading that msy be éﬁown ~in  the

confidential reports. it is for the DPC to consider the

confidential reports as a whole in this regarg.

31. The applicants have state& that no  supersassion
toék place in .the selection made in 1985 hut there was large
scale supersessions in the | selection made in 1986. The
respondents have stated that selections in 1985 and 1986 were
made on the basis of the same selection method and t'r;at it
‘was a matter of cha*qce that there were no supersessions in
the selection‘ made in 1985. In our opinion. the proceedinq;;
of ‘the DPCs chaired by Mewmber of the UPSC cannot be

invalidated on the ground alleged by the applicants.

There is,. however, another aspect of the matter.

Lo
N
&



Some of the applicants had been duly pranoted to the agrade of

Executive Engineer on the. basis of the seniority which

. 8xisted st the relevant time and before the Supreme Court

delivered its judgment in Janardhans‘s case. These seniority

lists have been redrawn or updated in the light of the
3 . ) .

Judgment. of the Supreme Court in Janardhsna's case. In our

' wonsidered opinion, justice and equity require that

those who have alreadvy been promoted shall not be reverted

~and they shall be sccomnodated in the grade of Executive

Enginesr so as to protect the pay and allowances ana the
increments drawn by them in the said grade. Their pay and
allowances. should be fixed am:rﬁinqu. ' Thev would also be
éﬁ'titled to increments . in the grade of Executive Engineer
from the respective dates of their initiasl appointment in the
grade of Executive E.hui;ineér. Their further promotions shall.
hawéver, be made on the basis of the seniority lists
brepared by the respondents pursuant to the Judgment of the
Supreme Com"t in Janardhana's case and in accordance with the

relevant recruitment rules. e
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