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" .' • •.«•••,- ' • ^vs
Per t'le Hon'bla Shri G.Sreedharan Nair,

; I* ' ,

It is rather unfortunate that despite the uordicts of the

• Supreme Court and of this Tribunal which uiere intended to set

/ at rest the protracted battle between the direct recruits and

the departmental promotees tc the post of Assistants of the .Armed •

•i Forces Headquarters Civil Service, the i^tter;i3. again being .^

1 dragged on» ~

The members of the Armed Forces Headquarters Civil Service

" •: are governed by the Armed Forces Headquarters Civil Service Rules,

1968, for short'/the Rules', made in exercise of the powers
ct-nferred by the proviso to Article 309 of the Constitution •

of India. Recruitment to the grade of Assistants, according

! . to the rules laid down in the third schedule is both by direct.

. recruitment and by-way of promotion from Upper, Division Clerks •

and a' quota has been fixed for either category. Seniority of
< . I" • /. •

•; the officers is governed by Rule 16. Sub-rule (6) of Rule 16

provides, that direct recruits shall be ranked inter se in the

„ :. order of merit in which they are placed at a competitive
' ' ' O •

•• examination on tha result of uihich tney are racruiied, the

recruits of an earliar examination being tanked senior to .

• .those of a later examination.- It is further provided that .

' on confirmation, their,intBt_so seniority shall be regulated

.'I in the order in uhioh they are so confirmed.' As .reflards the

inter se seniority of direct recruits and departmantal promotees, •, Q

:• it is provided in Sub-rule (7) that the relative seniority ...f

!• ;•
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f'
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direct recruits to a grade and persons appointed to the grade

by departmental promotion, shall be regulated in accordance

with the provisions in the third schedule. The relevant

provision in that behalf in the third schedule is that the

relative seniority will be determined according to the

rotation of the vacancies between departmental promotees and

direct recruits which shall be based on quotas of vacancies

reserved for promotion and direct recruitment. Thus, what is

envisaged under the Rules is the quota rule of recruitment and

the rota rule of seniority interlinking them.

A seniority list of Assistants was drawn up in the year

1977. It was challenged by certain direct recruits before the

High Court of Dalhi in Civil Writ Petition No.2 of 1978. During

the pendency of that petition, there was an amendment to the

Rules in the year 1981 on the basis of which a fresh seniority

list was drawn up in 1984. This was attacked by the promotee

Assistants before the Sup'reme Court in iiJrit Petitions 15346 to

Si/ • • .;u V '• 5'.
15349 of 1984. Those petitions were disposed of by the

Supreme Court by order dated 25-4-1985. It is extracted below

"The petitioners in these LJrit Petitions question

the correctness of the seniority list in the cadre of

Assistants. The impugned seniority list is dated

August 10, 1934. Some of the errors and defects pointed

out in the seniority list are such as would render it

illegal and invalid in view of the decision of this

court in G.S.Lambha & Ors. Us. Union of India & Ors.

1985 (1) Scale 563, The ccnclusion in Lainbha's case

invalidating the seniority list was reached after a

review of numerous decisions bearing on the subject



and more particularly three recent decisions in , i

;•
A.Danardan 73, Union of India & Ors, (1983 (2)

; . SCR 936, P.S.PIahal &-Ors. Vs. Uhion of India 4 Ors.

Si,,of India 4 Anr. A.I.R.rl:9e4 SC 1995.

S-, " v . . .. .At ths hearing of these writ petitions when

, J- A.I.R.1984 SC 1291 and O.P.Singla & Ahr. Vs. Union '

r

. - , ' - . unB ntJcSJLiuy ui oiiBotf ujjljlt; pt=;uxoj.UMo lauwii t-,

•' this pertinent,fact was pointed out to Mr.B.Datta,

'j,' learned-Sr.Counsel for. ths Union oP India, he ;
: ... ' A-' v," ^

; - requested us to adjourn the matter to obtain '
;--v

• v.-.' • .•

India.
• "t

I. -1"

appropriate instructions frpm the. Gouernment of :

••j!..7 ? fF: ,i.. •i; • , [Today ;i»lr.Oatta informed us; that in- view of •: .

•ii i-'-.the '̂a'foreroe'ntioned- decisionsi''••the-G.ov'erhmenfof'r".•. .• • ' |"V
>• V .v^ •••• - ' ' • . ' • ^'F.

India has decided to review and reconsider the

impugned seniority list in.tha light of the

V observations and principles enunciated in the

aforementioned,judgments. The impugned seniority
-;e •-

-f

i'/.- •

W-'-
4!>:

•f f •

5

\..will not be enforced or given effect to till fresh . - ,
.. i • • • •>' . • • •

seniority list according to:relevant rules and

valid principles is drawn up. Rule is made F.' ,
• • - ; • • • . ' . '"V

absolute to that effect with no order as to costs,

Panel of promotions will have to be redrawn

. ..

• ' , -tn fho oP 4»ho T'ca^/ieorf eon*?nrif\/ 1 lilo nrrio** '

;

in the list of the revised seniority list. Ws order

accordingly. All promotions'till now made and till "jF '

new seniority list is drawn up will be subject T '

to the. fresh iseniority list which should be drawn ' -F

up within four months from today. Parties "are left!, to f
'V! " • ' ' •

. • bear their own costs,"

-f,?
Pursuant to the directions contained in the aforesaid judgment, a

fresh seniority list was prepared in,November 1935. ,Stating that

,it is tentative, the Government sought clarification from the•

Supreme Court. However, the petition was dismissed by order ,

dated 28-11-1985 in the following terms;-

I'-. "

I

h'.

.'F

. J

y '

\ /'•

-V

F'

i -i

T •

"A perusal of the order of this Court (Desai, \'
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Eradi and Khalid, D3) sought to be reviewed shows

that the order was passed on the statement of

Plr.Dutta, learned counsel for the Government of

India that the Government has decided to review

^ and reconsider the impugned seniority list in the
V

light of, the observations and principles enunciated

in the aforementirned judgments. The judgment^

referred to were:

(i) A.Janardhan Us.Union of India i Ors.

1983(2^ SCR p.936.

y (ii) P.S.Mahal and Ors. Vs.Union of India &Ors.

f AIR 1984 (SC) 1291.

(iii) O.P.Singla and Anr. A/s.Unicn of India i Anr.

(A«I.R,1984 (SC) 1595).

(iv) G.S.tlamba & Ors. Us^Union of India & Ors.

1985 (1) Scale 563.

The order uias thus made with full agreement if

not at the instance of the Government, In the

circumstances, ue see no justification for the

present petition which is based on the following

averment in ihe petition;-

'In all the aforesaid four.decisions of this
V ^ i

Court there are varying principles laid down

for fixation of seniority. It was difficult

to follow them^ in the facts and circumstances

of this case, •

Ue are surprised at this statement. It is

not stated what varying principles laid down in

the judgments were, nor is it stated when it was

discovered to be so. liie have no option but to

dismiss these petitions."

Thereupon, the Government prepared a fresh seniority list on

16-1-1986, solely on the basis of the continuous officiaticn in

the grade of Assistants. The applicants in 0.A.1121 of 1987, who
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are direct recruits challenge^the said seniority list before

this Tribunal in 0,A.41 of 1986, Since the said list was

confined to 420 Assistants alone, the promotees filed

O.A,Noo79 of 1986 to direct the Government to prepare a

li3t including the names of all permanent, temporary and

officiating Assistants of the Department, These two 0,As.

were heard together and was disposed of by a Bench of" th'^s

Tribunal consisting of the Hon'ble Chairman and the Hon'bl^

Vice-Chairm4h',Shr|L .t\,CsMathur' by judgment dated 28'̂ -19S6

reported at page 270 of A.T.R® 1982 (2) CAT, In those

cases, both the direct recruits as well as the prcnotees

contested the matter in a representatiue c.-^pacity, as is

clear from the statement in the penultimate paragraph of

the judgment. The stand taken up on behalf of the direct

recruits was that the quotg and rota rule has not broken down,

the adhoc promotions ware necessitated on account of

fortuitous circumstances and not because of the axistei^ps

of permanent vacancies and as such the prcmotees cannot be

deemed to be officiating on a long term basis against

substantive vacancies so as to be given the benefit of

continuous officiation in computing their length of service

in the Category of Assistants and determining their seniority.

As.against this, the promotees contended that the fact that

- ^ - the-qUota and rota rule has broken down was recognised by

the judgment of the Supreme Court dated 25-4-1965 and as such

the inter se saniority has to be determined on the basis of

continuous officiation. The core of the controversy uas



/

1

-7-

whether in drawing up the impugned seniority list, the

GouernmBht had follou/ed the instructions contained in the

judgment of the Supreme Court dated 25-4-1985 correctly, and

had applied the right principles. The four judgments of the

Supreme Court to which pointed reference was made in its order

dated 28-11-1985, namely, A.Danardhan Us, Union of India,

f^.S.i^ahal and Ors Vs, Union of India &Ors., 0»P,Single and

Anr, Us. Union of India a Anr. and G.S.Lamba & Ors, Us. Union

of India & Ors. were all considered by this Tribunal and

it-was deciared that "the principle of taking into account

the period of continuous officiation in determining seniority

of promotees where quota rota rule has broken douin which is

established in service law must be given effect to". This

T' finding was arrived at after considering whether appointment

to the cadre of Assistant by way of direct recruitment and by

way of promotion was dene strictly/at least substantially in

r

accordance with the quota and rota rule envisaged by schedule-j|\_

the Ruies^and is arriving at. the,-4ionqlusion that it; was notl'>, ;i

so done. It was also based on the finding that the rota rule

of seniority is' inextricably linked up with the quota rule.

r.: ^ivi/n,. u.;s:

It is pertinent to refer to the following extract from

the judgment:-

"ijhen clothed with thSse overriding powers,

' ap&o'intTriint by way'of prdmb.tioh's made from select

list betw,een..-l?§8-6g-and :l•980g•^l during which

period the quota and rota rule had broken down,

must be deemed to have been made in exercise of the

power of relaxation of r~uies vested in the Government

iv: /and such appointments must -be treated as valid. Once
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those appointments are treated as valid, in the absence

, of any ,o^;her .spe,cifie; rule,-even-under Rule 16(5) which

merely lays down that the seniority, must be counted from

the date of the appointment to the grade, must have

' ' ' • "reference to the date of the first officiating promotion

iT of the 'prbm'btee'VhicH tiaS "bcnt~inued'uninterruptedly. That

, , da.t,.e .must be ^tak^n , aS: thj; date; ODrwnich he was appointed

to the grade of Assistant for purpose of sub-rule (5) of

Rule 16, Or else guen that sub-rule would^ot^ break d^own

' ' " ' and bahnot be given effect to. In our view, seniority in
V

<-n,t n;:,/. this manner'would nbt'̂ only'̂ bbhfdrm t^ the mandate of the'
Suprepje.Cpurt laut {WQuld-iSlss-^-b jUst and equitable,"

The summing up^.of ^the , resultant ^position by the Hon'ble

Chairman was as followsj-

\ •

"In sum, the benefit of this long period of

service would accrue to all promotees, who have

^ continuously officiated against long term vacancies^

and long term vacancies would be those that 'are not

, .. for g few days op a few months, or are otherwise

adventitious', Irrespectiye of whether the posts

were temporary or permanent, so long as the promotion

was against long term or substantive vacancies and not
'1

'•• againiatlshort term or fortuitous vacancies, the period

, of continuous off iciation; would have to be reckoned for

determining seniority, Whether the vacancies occurred

due to long term deputation or long leave due to death,

'retirement, resignation, dismissal or removal, or due to

- ^--prbmdtibn''r8gi!ilar, ad hdc, officiating or otherwise,

. ,-.j... and whether:,thB, deputationists or. promotees hold a. lien

or not, the benefit of continuoMS officiation would

accrue,to promotees against such vacancies,"

::-ri .1.'.

In the result, holding that "this list is in consonance with

the principles laid down by the Supreme Court for reckoning inter 33
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aor;&' I ,bxi ie^ru4ts.-iand promotees where the quota

.o.:. contentions raised by

auy-ri OD.'fnuoo t;r; sd;- cV^Ithe direct recruits were rejected and 0.A.41 of 1986 was
evtri VwU': 1,; :-;'iJ h~ ;-".i 'i~- 'ii7:-U s.1:?

ground that the soniority

.(i -j/ ..,V79 .v:! .; .-F'Wfinstf.to tho grade, the Gouernment

S,.- i ::,.M»er.'e'di.rSct?etf tftr dreli-up-a eSitit&W'seniority list including
':C ', V , o-l'-^ ' 1- 3-.;c= '••!F :-el:. - ~ ''c •..o';'-;; "r-' oiall members of the grade occupying substantive vacancies

j

ciit • Pei^m^nBQt ..posti9 •:Theu:Tr:ib,unalK hastened to add that
r~

«the Sgnierit^ mu^t^be reckbnltj'irJing the benefit of

5:."; .;':v .;•; n.v ^coritlnLfous^'dff idiat iSn"i'

In compliance with the aforesaid judgment of this

Tribu-nai, a fresh'seniority "list was issued by the Government
.,.3^110 iq lit' ~~'i B'-t'lZ'-K biuo-:! U'Ves

• in September 1966 follouring the principle of continuous
I cf-/liisj cnrj v;;; x

i;;r- - -.-J ^M^t published, the applicants

--;n,:- tin.. 0;cA.3«:^T3T 158« ^pr^feTBed'C^il'Appeal Wos.3513 and 3514 of 1986

from the decision of this Tribunal dated 22-8-1986, In those
no:. L;r-^ u5- , V'ls 1 '

y appeals, they highlighted that the princifjieVof continuous -
tz.-'J:•>='• gnoj. y. crc.i~.' ' ' •• •

b;;. -V.:; >••• Uppn„.ivhich,ttng- J.nter•s.e-.seniorifv was directed by

' -.i Po f.:'the.Tr4bunart6:bi::diterrtM'W^^^-bet^ direct recruits and

;j-' ; •-'i' f;: V- -,. • i: ^'sJ ".'JK"'promotees conflicts with Sub-rule (6) of Rule 16 of the Rules
.;ij v:i >, D-c r"C"i. jsii;-;S-• Q'Se - :;roi o ;i --.i-'-:

relating to the determination of inter se senioritv of t-.hp

. -v. limited to the

. - X cr..^••cc-r!sideE-3tiEn..of q^6'̂ stid;4?—Thi'appeals were finally

••••• " -'disposed of by the oVder dited 17-2-1987 holding that

"We do not see any conflict between the direction given by

the Tribunal and Sub-rule (6) of Rule 16 of the Rules."

It inas also added;- >^
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' "''-is- " ' '

"liJe make it clear that seniority amongst direct recruits

themsBlvBS uiil be determined in accordance with

Sub-rule (6) of Ruie 16 of the Rules, but it will not

' a iffeet the seniority of pronibtees in any manner which

• has "to Be determined oh the basis of continuous

• ' officiation", '
k

X-

Though the appeals were cJismisisBdV it was subject to the aforesaid

^obseruation. In view of th^, judgiTiant o€ t^ha Suprem^a Court, the. ^
' /* 4' .V. 'T •• •< '

r •,

"Government had to prepare a Hesh seniority "list and accordingly

they came out with a revised list on 8-5-1987, It is the said

seniority list that is under challenge in these applications,

"0. A,li2i of 1987 is by four direct recruits. 0.A® 1368 and

1450 o'f 1987 are by two other direct recruits, 0,A, 1359 of 1987 is

by four direct recruits oif whom the first three belong to the

Scheduled" daste and 'the fourth to the Scheduled Tribe, 0,A, 1195

of 1587 is by a prbmotee compiaining that he has not been

placed in proper position in the seniority list vis-a-vis the

'third respondent therein, who'is'also a promotee. In

b«A,i450 of i987, there is a prayer for review of the earlier

judgment of this Tribunal in O.A.Al and 79 of 1986. The said

prayer on the face of it cannot, be maintained as 0,A,41 of 1986

was pursued before the Tribunal in a representative capacity on

behalf of the direct recruits and the matter was taken up in appeal

before the Supreme Court and there is aiem the verdict of the

Supreme Court, The other point that is raised in 0,A,1450 of 1987

>::: • • v.: ^
is that as per the impugned seniority list, promotees who were
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. tunot members in-service at the time of the entry of the applicant

- r-. is this identical ground

that .has been urged, in,, 0 as well. In 0.A.1121 of

" ^ ft-CtZs V/
f,-.. ,, „ 1587 and in 0. A. 1359 of .1987 .also^the main ground of attack against

St" lU

.. f^ing the inter se seniority

. ,betWBBn. the, promotees ,and the direct recruits and also in

determining the inter sg.seniority amongst the direct recruits,

. , . _the bene/it of Continuous officiatiop has to be given. The

.95f®.y,3"c.®,, ,.P?°j,ected ,is that the applicants, have been deprived

; °^;.,the of their continuous officiation and have been

.®h.Pi"Jn to be junior to certain promotees who were promoted

, , subsequent to the date of appointment/selection of the

applicants. This is alleged to be violative of Article 14 of
ons j. .k-u iSf?" jnoiiij '^sjd: y" fi "i iit'i '-to CJ:, ,•)

In

, . , the Constitution of India. /O.A.1359 of 1987, yet another
;; to oijj ii-i- Vy-h! :r:^.,

„..rt j ^'iftt .i^n preparing the impugned

r .-.T l,ist none., of^ the instruct ions^ to be followed as

. , regards the candidates ,belonging to. Scheduled Caste and Scheduled
H rv'i .j'£n.7^ i ;. l":.Pi. v;; '• Xo B •;*: ivX 1"

1; !^ith,^ is ^violation of

, Articles 16(4). 46 and 335 of the Constitution.
v;;: '.'̂ 0 oeI?' £.1 ^ :'i. iJ jfBv ••.v:;.:.;':; •••vj:n.r

By way of reply, respondents 1 and 2, namely the Union of
•Sr•:-r.S '-i-v i, Ccr-.;. „/U-;

India and the Chief Administrative Officer, ministry of Dnfence,
ar:T ST tu:r 7.-..si 'di:T -r

have stated in their reply that while preparing the seniority list

pursuant to the order of the iSupreme Court dated 17-2-1987,

in order to comply with the directions contained therein, four

•"different modes were attempted and after working them out, it was

found that the only method for effective compliance with the

s.'' order was to determine the date of joining of the senior-most

direct recruit and then to rank the other direct recruits below

y

S

r



• him with re'ferenc'o to "their place in the merit list in accordance

with Sub-rule (6) of Rule 16 of the Rules and to integrate the

promoteea with reference to the date of appointment of the

senior-fflost direct recruit^. It is pointed out that these

applicants had to be brought down as they (jere juniors in rank

position uis-a-vis other direct recruits of the same examination.

On behalf of the promotees also, the same contention has been,

taken up. It is emphasised that pursuant to the order of the

y^ Supreme Court •wi^B.^s'ehiiDrity among the direct recruits will i^aue
to be determine in accordance with Sub-rule (6) of Rule 16 of the

Rules, but that shall not affect the seniority of the promotees

uis-a-v/is the direct recruits, which has to be determined on the

basis of continuous officiation of the promoteea.

,r " At this stagey the Teai sdbpe of tti'e enquiry that can be

embarked upon by tnis Tribunal has to be referred to. It is to be

noted that when the impugned seniority list was published the

applicants in 0.A.1121 of 1987 approached the Supreme Court for

clarification of its order dated 17-2-1987. It was stated in

the petition (copy of which is at Annexure G in 0.A,1121 of 1987)

that in view of the direction of the Supreme Court the respondents/

authorities were left with no choice in the matter of fixation of

si0 seniority between the direct recruits and the promotees#

It was prayed that as the working out of the said direction has

resulted tc their detriment "some uia media solution causing least

injury/prejudice to both parties have to be amicably worked out in

th®.interest-d-f justice, equity and sense of fair play". This

petition was disposed of by the Supreme Court by order dated 10-8-1987

which is as follows:-
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"The petitioners will be .at, liber.ty, to,, move the

Tribunal for vindicating their grievance, if any,
u.; br;;, ^ :;it Vj v,' "C (c);

that our order has not been implemented",

•sfU •••:; ''io '-iifvb o-'j J .it;
In view of the aforesaid ordar of the Supreme Court the jurisdiction

-;i sJ • yf jsir:. :i-: jsc 'Us'irirf-i
Of this Tribunal on this matter, in my view, is very restricted.

By the order, the Supreme Court has indicated, though impliedly,

that the order dated 17—2—1987 has necessarily to be implemented.

, ArsV<

V ' What the Tribunal can look into is only whether there has been

J any lapse on the part of the Government to implement the order
'• • «L '^ •

smT/"<c;Uc

V of the Supreme Court^ and^o vindicate the grievance, if any, of the

applicants on that score. There is no case for the applicants

that the order of the Supreme Court dated 17-2-1987 has not been

an:' p". i-r S;':: r:;;:;'-'/ . .y. vj.v v-c-i',;.-
implemented. They have also no case that the implementation has not

^f'70-t-i"d o a jI HuOuai j-'OO BiKgd
been Bone in accordance with the direction of the Supreme Court.

{-rC. But their only grievance is that in^implementing the order, prejudice

has been caused to them, as certain promotees who have joined

service in the grade of Assistant^ after tbeir entry in the. grade

airs shown senior to them. As such, the simple question that arises is

;-V 0::' =5' i":"i-I g'h i'H-i•
i^hether the said circumstance will be a ground for this Tribunal

to interfere with the seniority list, prepl|ared well in accordance

'• with the. directions contained in the order of the Supreme Court,

nn crU:/ o.:.v n,':^
I have no hesitation to hold that the answer has to be in the

/•;^o • •.V.-,; -. Dn:- -'^.s J jnnw<-.:cv '.:
negative.

In appreciating the controversy, it will be useful to

bear in mind that the cardinal principle on the basis of which

the earlier seniority list was struck down by the Supreme Court

, •• ^in its decision dated 25-A-1985 and^eiterated by this Tribunal

while dismissing 0,A,41 of 1986 is by recognising seniority in a
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:n I -MC b-;>.,v; -in -i- i
cadre, grade or seru.ice on the basis of continuous officiation

v.- f .'• t '> <.1 ^ .ij--^ir

where the quota rule of recruitment has broken down and the

rota rule of seniority is interlinked with the quota rule.

As far,..as the/dispytiBiin-. th:es8sGaseS:,=a.s concerned, the latest .

order of the Supreme Court dated :.17r;;2-1987has also this

principle, and has directed that though the seniority among the

direct recruits themsGlues; is >tp be; deteWined in accordance

with Sub-rule (6) of Rule 16 of the Rules, it will not affect
. ... _ • V-

the saniorijty of the prqinotees in any, manner which has to be

determined on the basis of continuous officiation.(emphasis

supplied), "The Supreme Court has also referred with approval

to the direction that was given by this Tribunal that if

o,.;:a::'- L i L.1C; :

there is any discrepancy in fixation of the seniority among the

direct'recruits^theniselues, it is always opeh'tb them tq^mdke

their representation and for the Government tc ^rectify-the

errors, if any, , without howayer /affecting the seniority of

promotees who have been declared ;sertiors to the direct 'recrj;Its on

account of their continuous-officiation. In the face-of these

clear statements no seniority list can be prepared wherein a

direct recruit wHb has entered the service after^he continuous

officiation of a promotee can be placed above the promotes.

1 .'•?>

-•:c:

jOC;.'- ; c .1

•1;

n •••""T ^ .-jr

The ranking of the direct recruits inter se is governed by

Sub-rule (6) of Rule 16 of the Rules, according to which the date

of joining of service is(irrelevant, for, it has to be done

before confirmatipri in the order of merit in which they are

placed at the competitive examinatior^and after confirmation in

the order in which the confirmation is made. So much so, there

is every possibility of a d;irect recruit who is the senior—(nost
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^3,

in a batch in the list prepared in accordance with the Sub-rule,

actually joining seruics on a date subsequent to the date of
? ;:ni f'voh n.:;v4c-'v jn-i'-'ri r,!s'icn..

joining of his juniors. But, when it has been uniformly recognised
eJovp bi <'•} si vjiir-vs-^ 7c ah': s.j-ri

that no direct recruit who has actually joined service subsequent

the^continuous officiation ofpromotee, shall be placed

above iibe promoteej nBOBaaagM^^ while determining the inter se
i-.X; .::e ;v'i;! r e ^ ^ cri : n

seniority of the direct recruits vis-a-vis the promotees, fihrrg

iff the ppgsihiajty of the promotee who has started continuous
p- •' -- i^.r, 11-.1.a';,: 'lo ji sj;^ {;^-) v^,'j ;-•• :-i'l! iuJ.-..;

' officiation before the senior-most direct recruit gctually
"v.- VJj'--..l •i3C

joined the service, but only after the date of joining service of a\ .

junior direct recruit, taBian placed above the senior-most direct

recruit,

' •. i"--'C: V a'-i \d i-svii; li

The following illustration will make the position clearj-
cn- y:v; "•;!'"-ss oHj 'io n-?i issl'< "d. v:~pt ca":;e.rb yn& £i a'isrij

Direct Recruits. Date of Promotees Date of '
^v (Seniority-wise ^,H ;!rb joining.

according to with respect
Sub—rule(5) of to continuous
Ri^l6xbf jRules. o '"'.T of f iciktion) --

(1) (2) (3) (4)
^s; vB-1.:. = :i c 30-12-1979

R-2 1-1-1980 P.2 • .... 30-12-1979

fso =: p.Sir I! sac n=^i;d 15-1-1980 •
^ 18-3-1980 P.4 .... 18-6-1960

'' •. R-5 20-4-1980 p,5 . 13-9-1980 V '
ffsc,-' !> .i - 1-11-1980 '

R-7 26-6-1980

r -yii' xil c."; is 'JsgI;;
' . •£

-j ,• the inter se seniority of these direct recruits

-J

and promotees when the direction given by the Supreme Court in its
jonf-.'so D.ii bi=op'-L: ed nr;j iisiq £ "',1

order dated 17-2-1987 is complied with, the fixation will be as
YC ;.-9rV~<? ./o-, r:-;- xr?,/r!i_ ;• T' Qn,;;>?nr1. yi'']

follows;-

V" •• :: na •-w oi o'-&••'; 'Jp ali-i';
1) P.l
2) P.2

•::/ v" O.? ,-p^3'-.>'r; 1". nnhoio; 'v-
4) P.4
5 ^ P 5

6) Pe6
7) R.l

,•.:: br.; no; ;:B) ./J. J-jR-.i"xc
9) R.3

• - . • - .

12) R.6
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Only by such a fixation can the promotees P.l to p.6 all of whom

have started continuous officiation before R.l, the senior-most

direct recruit entered service, be given the benefit of their

continuous officiation. Tf, on the other hand, as is sought for by

the applicants the seniority list is drawn up by fixing P„l and p.2

alone above Rel, the resultant position will be as follows;-

1) P.l
. . "• T ' .2) 's .p;2> T V̂ ^V -' '̂ ^.-r

3) R,1
. , 4).. R.2 ,

6) R.3
.1:7. :fi:, 6 ^i:c\ i .;,rl ; .:-.f

4-,'If ^ 8)- •
9) R.5 ,

'"10) '
11) R,7

• r,,- L• - • 12),,. .R.5. •
13)^ P.6

If the list is drawn up in this m:9nner, the promotees P,3 to P. 6

Si-

all i^hom have started continuous officiation earlier than the

Cl

"l '

direct recruit R.l will become juniors to him. Such a consequence

will be clearly violative of the declaration made by this Tribunal

in the judgment in Q.A.41 of 1986 that "so far as substantive

vacincias are concerned, promotees who have continuously offj^iated

in such vacancies should get the benefit of their continuous

officiation in reckoning;, their seniority"^ which declaration

has been affirmed by the Supreme Court in its order dated

17-2-1987^ and^he direction given by the Supreme Court itself in.

the said order that the "seniority amongst direct recruits themselves

Will be determined in accordance aJith Sub-rule (6) of Rule 16 of the

Rules, but it will not affect the seniority of tha promotees in

any manner which has to be determined on the b=3is of continuous

officiation". No doubt, by drawing up the seniority ih th^-^Cns^

manner, the promotee P«3 who started continuous officiation only
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on 15-1-1580 becomes senior to the direct recruit R.2 who

entered seruice earlier. So also the pi^omotee P.4 who started

continuous officiation only after the direct recruits R.3 to R.5

joined service^and the promotees P.5 and P.6 who started continuous

officiation only.after the direct recruit R.7 joined seruice,

become senior to those direct recruits. This is a consequence

•V

^ •
I

K-

that directly flowskfteom the fixation of soniority of direct

recruits inter se under Siib-rule, (6) of Rule 16 of the Rules^

and; fixing the intef se seniority of the direct recruits v/is-a-vis

the promotees without'.aff§-ct.ing the seniority of the promotees in

any manner which ha3:.tb be-determined on the basis of continuous

officiation, as ordained by the Supreme Court by its order dated

17-2-1987. If on account of the fact that a particular promotes

has started corriSL'hiJoiSsrdfficl%t-ioiv-bniy^-^aHer% junior in a batch

of direct recruits has entered service, in case the seniorrfliost

direct recruit^ in the batch had joined only subsequently, the

^ joining being after the commencement of the continuous
officiation by the promotee, placing the promotee below the

junior direct recruit will have the effect of depriving the

promotee the benefit of continuous officiation vis—a—vis the

, senior.'>7mP's.fe^?=ecrua4,f5: ::lf.,s6f>h;.-3 course was resorted to by the

Government in preparing the seniority list, it will fee a clear

violation of the direction of the Supreme Court, As has been

stated earlier, in view of the limited scope of enquiry by this

Tribunal, if it is established by respondents 1 and 2 that the

impugned seniority list is in implementation of the order of the

-roi r-'Uc

Supreme Court and is in consonance with.the^direction, the attack
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\jv\ iiB'-

• •'• ' against «th3' ''sdaie on ttiV ground that it "'i's' 'vlolative of

Atfci"die''lA''B'f 'this- Cii^stitiA'ion"'cannot be "sustained before

• ' • • • " ' th'i's tVlbuhalV"'• tih'e^ mbd'8"tff preparation" bf the integrated

seniority list of the direct'rgcfuits and promotees in the grade

' ' ' of 'Assistant^"''h'as been' aiready laid down by the Supreme Court,

B®'c'knnbt' accede to'thi' subiSiSsibnf of counsel of the applicants

• ' th'^t" some other madei'of integration iiiay "be iaid down by this
V

tribunal'so as to kniieirdrat'e'the "hardship'that is stated to .

. -v -piav/e been caused to' some of th'e'direct re^cfuitB®

• . • • . • .. •
; -• • -jhe counsel of resptfridents 1 and 2'Has produced .a copy

v .1' •

•" of the' i(npugried"s8nidrity wherein'the promotees and the

' direct "rec'r'uits are'separately indicated. From that list it is

•see'ii' thatof tHe "applidants in'd.'A. 1121 "of 19a7 who belonged to

the 1978 batch, the 4tH appiicant is at Serial No,2097, the

2nd applicant is at Serial'1*^0,2100 and the 3rd applicant is

at Serial,No,2109, The 4th applicant joined service only on

31-10-1980, Hence though the 3rd applicant joined on 2-8-1980

and the first applicant on 26-2-19S0, as regards their inter ae

seniority, the 4th applicant is above the other two, for, he

has secured the 37th rank, while the 3rd applicant has secured

only the i56th rank and the first applicant only the 282nd rank.

In vieu of the specific provision regarding the fixation of

inter-se seniority among the direct recruits contained in

Sub'i-rulB (S) of Rule 16, there is no merit in the plea of the
V

applicants that the principle of continuous officiation has to

be applied as regards them also. It is only in the absence of

' any other rule of seniority that detsrmination of seniority

on the basis of principle of continuous officiation in a cadre,
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r..;9farte .qr ..service,,.pperates^p ../\?, sych;, tbp^ugh the first applicant

. . jp.in^Bd seryice, ,lopg before .the has been rightly
I

pimped .junior ,.tp .the. applicaoltji^^^ -Hieif of the ranking in

, _ ^ Now qoming .t,o the integrajtiqn promoteas, it is seen

prpmqte.es who st.a.rtet^ .qqntj||?,upus ^qffjlciation from

been

^6^11-1979^t^,l_ 3.;|,.-t10-198O haue^^laqad abqvB the 4th applicant,

V
, as th,a.,lattB]::.,h|id ,jqi^Bji only on .31-10-1^ No promotee who has

^ .qt.arte,d, coqtinuqu.s of fie ia.t iqn âfter.^31-1 .QrJ. 980 has been placed

^ _ .above,..the 4th,a.pplica.nt,._ H^qweyer, ..those promotees at Serial Nos.2023
to .20g,6 haue, started ,cq.nt.inuqus ..q.ff.iciat^iqn only after the 3rd

. applicant...jqiqed. seryicp^^and thosq^^gt ..5qri^ Nos,1960 to 2096

^ . . , . started qontinuq4S,,qf.f4.94_ati.c^^^.nly^ 1st applicant joined

service I" the impugned seniority ..lis^t ^ they have been shown as
iai ./.• li -Vnc-it . r'"'.N-••:i. ft";:

seniors to the 3rd applicant and the 1st applicant respectively.
j.-..-r t:-1 ^ Vi^'i.: 'V.; ' "--zi-

The grievance -of ths applicants is based on this. But, when the

fact that the senior-most, namely the 4th applicant, joined only
P '-a :;n^zk/:a::s-

; r '^ , on 31-10-198D, is taken into account^.^if ttiose promotees who started
" IVil Sj; .~L ^ C'x iSA.; ri.iC.r.f:

continuous officiation prior to 31-10-1980 are not placed above the

•.

4th applicant, those promotees at Serial Nos.1960 onwards will have to

forfeit their period of officiation ranging up to a period of

eight months. The preparation of a seniority list in that manner
':y- nci.ii; a:" vi-cc.•/ 'ra fj%d^ •<!

will amount to a patent violation of the recognition of the
-.•i Ovr; 3' a.-ri iCX0^-..; ;; ^ ^

principle of continuous officiatign.and declaration that no
-C- "36? SH.; :J •' Si ••:> ..'."'f. rl'..-.-' / . J> ^.•>5•^vf••«^fi••

di^eCt recruit shall steal a marcn over a promotee who has

started continuous officiation prior to his joining the service.

Besides.the list will not be in confdrmity with the latest direction

of the Supreme Court in the matter.



-20-'' •

i n .P ni;.ar s v;V;,;Siniilarly^'^in5'G.A^1359^t)f'i^Vv^thi'first applicant is

.'on-5-i '.•?IfinrIf.:*-.atrSer.iai'--• 857• Ift'-1ie'nl6rity list* His data of

;Li,joimiag^ogerOice"'is'''i3—4^1972','-' As he'i§'ranked 320 in accordance

•r.,/- rC ;• with: .hiSi2(tvirit|V fclfe =difect^>e&rDit''at''Sgriil No.849 Shri g.S.Nanda

:i.\, . •••irs; "who-^iis .I'ariked'2SS-,- HihotJ^'h-ha'^'joiried'6nly on'17-3-73, nearly a year

o •-? 'later,,;:h!as!"xb68n''3hdwh'¥enfor in-yccordanc's'with Sub-rule (6) of

i. * o Ruia. 16 of-the'RuliBaV' '"Similarly, ''th'e direct"'"recruits at Serial

Nos,774 to 778j 850 and 852 -to 05^6 are'a 130' shown above him though
i

\
•j-ij,.;':; "rir uiv:: ^thgy haua joined-only •later'* •-'• In preparing the integrated seniority

, Mf5ts>iis% oniyithos'e-^prdmbtees iJhd'-hati^ ataited'officiation pria

t;i.ii- nn.:^tor 17-3-^1973:,. :the-date Of jbiWihg^ of Shiri^ e;S, Nanda, have been

:b.-iLD-ij;. '•' •T s^Qtuniabiove 'hlnriV Sufch'prombteeb-afV'at' -Serial Nas,779 to 848, Of

>-.r. '• y-i :eQursei?thay started cohtihuoua offibiat'ioh only after the first

=a -n- .applicant''adihed^service.'^ Butv''ifHhey'ire p^^ below the first

. •-^••' applicant; riaturally"they wilr-b^^-beibO;'shri'B.S.Nanda as well,

and the tSsul'C will be'that a ditect ribrOit who has joined aarv/ice

^ - •nibmha aft^e^ -tlliy"started cbntinubija'offidi^ation is placed

r:: Th&'applicant"in OiA. 1368-it Seriai •No.2106 in the

-i;;.' : Impug hid aaniofity "listv He'is tariked i^d,^2 a« of the 1978 batch,

• -Tbbugh heM^ jcTihd '̂SerVibB only oh^^7-^-l^ 4th applicant

' ^ih iliAvli21 "of'i9S7 uibo 'is'at ran[<''3'7 of the 1978 batch joined only

•'••••= •''-©nf-3'^cdbf"dante-'-iii'Sub-rule (6) of Rule 16 of the Rules

ii he-ha'a bWh placed in the s'eniarity list below the former. As stated

^ earliery-the pt'bmbtees ®^^^ted cont'inuoul officiation from

16-11-1979 till 31-10-1980 ha'd to bV placed above the 4th applicant

in Oiflill21 of 1987,' ' Hiahce the grieuahce of 'the applicant in

-O.A*i368 of 1987 that some of the proinotees who started continuous



ss -ru.. . - hays been shown senior

-;,. r , ^J-j!*j^iistfciar.SnafastalnablB cannot be

^;c, ^ thergafflg^reas?n-,;:|bec,eoii>plaic»t of the applicant in

... , . - , - Pfft»1^50,,of; 198,7.has. also,.to-bfiturnediddwn, H is at Serial
i/ ' V '

^ . .,^"!.^!^?;,f'"P.M9nBd..seniorit>^,..l'ist!^ i;t;hg,ugh he joined service

, r...... ..,,p ,,j^^20-5-i9ag,;,his.,rari!^lji9 >i3;:onl^^ the 1978 batch and

•.., . hs; ;als9-has .;;neces.jsa;ril-y ftDr be.'3uni=o'r..to the 4th applicant

,,^,,,^,Q.rA,.ll?l,,of 1987.-.^ h'.,.

;•
.sH f ,.-- •JhB,,japplicants .in p»A.1359,.:o;f cl,987 ha^/E raised another

. 9fOunt| for:^a^tac^ing ;thersep-i^ Asi.stated earlier, the

. . first ihrejB, applicants. iji.r;that i:Cas;e: bjBl;<bngi to:-Scheduled Caste

;,r a.nd.. t|ie.;.,4th-^ppl-ican^^ Sphaduled 'Tribe^ " The ground urged

, . . . . .. ,i,8 that, in^the the relevant rules

; - .T r ^c-.r on^merabers; ofi.SpheiduledoCaste and Scheduled

, , , _ , Tribe-.h^ye. pot, been, adhere^;to,.: .Jn the-app they have

. referred ,to. five Official-;MBmpranda;.issu by =the Government^ in

, fuppgrt^ of s-Tbe ..aoswfp. ^of 1 and 2 is that

j there are no Government .orders giVing-.bi&nBfiftifeto:; candidates belonging

.-i .;ir r 3(5'̂ ?!'i^iyisdQj;;&ibeiTin the mattar of fixation

-.s ., .o<; SBn.^p^it,y. ,and th%-.^er3.iQrit;y;.^f recruited employees

,., in the same manner

, . ..as appli.c^.^e,.t^^ oyieas .^elonging^,tq ig]gn,^rcrl fC^

-- . ., 5- ••>') . '.Tft®-?L,f'̂ ?®-!^ P«4V;c?L®^!.^CT.8*?..;?^9.Ci3K:'ith;%".^!P!p]ficant8 is dated

. .., 22-4-197..q.f ^.jJ^ls^ onl-y malnt model

. »-•»> ace.c,^?,ervrfid.;yejg9,pci|g;_Scheduled Caste

... . .- ..apd Scheduled Tribe^ - J.he.-ne^tr d^atB!!, l^T3r-1984 deals only with

• -•;..,. ..tbe-.,principJ.B. of reservation: ifii cpnfirmatipn .fpr candidates belonging

, : . to Scheduled Caste, and Scheduled Tribe. It is:significant to note

Cifs V'j--: ^ •- "3-^ ••



^ , that in garagcaqh 4 ,of ,tt3e,, gaid O.W. it is stated that fresh

_ , reservation ^at the time-of-cgnfir (nation is not required in cases

. , ^ where the .initial aQpointment ia.niade against substantive vacancies,

, . . ^ Of course in .paragraph ..5^of the cases where appointment to a

grade is being made partly by direct recruitment and partly by

' , ^ . .^p^qmotion ar.e dealt w it is provided that in such cases

as regards direct recruits reservation will be applicable to

^ .confirmat^iqn. There/is nothing, in ^.the said O.PO. relating t^
/

^the drawing, up of the. seniority list. The reliance placed on>^

• .i • 'v ••• " • r?'. > •
; • •l.'J .5. , JL • , ?5,-3r!l?70 is, .also not helpful to the applicants, for,

^ " s t- .

. ,it deals only with the carrying forward of reserved vacancies. In

t^e 0,1*1® .dated 20-4—1961, ..which ;is the fourth one that is referred ti

. ,ijn the. appliqation^, and 19^3. relied upon by counsel of the applicants

. _.. D,A,13§? of; 19875, .it is.spe.cifically provided that amongst the

permanent officers of a grade, their seniority will follow the

\

.order -of theix cphfi^mation. This is exactly what has been

pjpvided .for iri Sub.-p.^^^^ (6) .of Rule 16 of the Rules. In the

.. Jast .Q.«,!^, application," namely the one date^

12-9-1968' alsoj ths aforesaid principle has been reiterated.

It has been clearly Ig^id down in 0,m. dated 24-5-1974 issued

by the Department ..of Persp,nneJ,,and .Administrative Reforms that the

. „ , ,, ro|jsters are .int^ aid to determining the ps number of

, „vacancies to be reserved, ^nd ar^ .not meant to beused for determining

, the order, ,qf appointment or js^aniprity. It is a recognised principle

that., a.,ft,e,? ^confirmation., .J:hp S.cheduled C.sste/Scheduled Tribe Officers

, shall rank senior to temporary officiating officers of the grade,

but amongst the permanent officers of the grade, their seniority

will only follow the order of their confirmation.
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' "As- far'^as appffGant's'^in'd.'A,1359 of 1987

^"6and:erried,"it"lsj too late iii'̂ 'He day to complain about tht

- Id^f^rmed - indeed no such

" ~ " "•gtievance'has beeh projectaJ in the applicati - as it

'has •" been ^orie yeat s"ba^cfc ^

are

• ~ 1 "i, .V ••• •• j J 'T;. .

„i

rs;: ro r,i : srt:i- vs.bi^o :.v:: ,;x
It follows that the ground of attack on the impugned

seniority list based on the alleged privileges as members of

N#^
the Scheduled Caste/Sch'eduled tribe by the applicants in

>

0,A.1359 of 1987 has to"be overruled.

The result, is that none of the grounds of attack^ by

" ' i-he difect recruits,' naftieiy the applicants in 0,A.Nos,112l,

"13S9, "i368'and"i450 "of l'987 c&h ^b^ sustained.

^®-^^I^te9tilr«77Wa is a promotes
^ , --*arid~u/hd is a€ SeVial NoV2^68'in the, impugned seniority list

iiL-.,. - Kas assailed' the sWrdritV'rist oh the short ground that

the 3rd respondent therein who was immediately below him in

r-il t .ni jOi -J-eb "7 r
the select list for promotion to the grade of Assistant,

of merit as it is not tfisputed that the 3rd respondent

*" "' . ... . K gtaH'eci'coritihudus'in the grade on 29-12-1980

' " • • ' '' * ' ii/hef%a3 She a^pplica^it'M in the grade

this Tribunal in

- ~ - • - ' btA,^4"i bf 'i9d"6', ''it"" w.=rs" s'pecifica'TlV held that even under

' " of "the'l^ui'dia 'tirhij^ ro'̂ r^iy lays down that the

-.-1 V" >•• - senioi?i€y'1ni^s€Ve"'co1un4e '̂1ftb"o^ tTi1f'"date of appointment to

"•. .• » the grade must"'have Ve^rencB t'O' ^trtB date of the first

• ^r=i.5:..;' .^•:.-: •Q^^^ipigting promotiori' Df l;'he which has continued

uninterruptedly and that date must be taken as the date

X.
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which he was appointed on the grade qf Assistant for the

purpose of Sub-rule (5) of Rule 16* It u/as also pointed out

that determinaticn of seniority in this manner would not only

conform to the mandate of the Supreme Court ( in its order dated

24-5-1985), but uould also be just and equitable. In the
• • V . - • ' * -1. . • -

aforesaid judgment* a mandate.uas given to Government to give

effect the principle of taking,-inta account the period of
V

continuous offlciation in determining the seniority of

promotees (vide pages 290 and 291 of 1986 ATR Vol.2)« Besides|

in its order dated 17-2-1987* the Supreme Court had also recognised

this principle that the seniority of the promotees has to be

determined on the basis of continuous officiation.

In the result* all these applications are dismissed.

^ (G.SREEDHARAN NAIR)'
Member (j) ^

.... p'f
s.v. '


