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; i JUDGEMENT

(delivered by Hon'ble Mr. P.Srinivasan,Member) .

fThe'applicent;tho is-an emploee of the
® o Delhl Milk Scheme has, in this appllcatlon, challenced an
order dated 24.7,1987 1ssued by the Ministry of Acrlculture
' of the " Government of India, in rDSponse +to hlS (appllcent's)
‘rPV1ew Detltion under Rule 29 of the Central civ1l Services
,v(cla551f1cetﬂon, Control & Appeal) Rules, 1965, addressed
to the President of Imdia. In his review petition, the -fa
. earlier
apnllcant had challenoed an/order dated 1112.1982 passed
bv the Joint Commlssioner (D D.) by which the penaltv of
termlnat;on é;cg service was imposed on the‘applicant.
I_n;'ehe aforesaid order dated 24.7.1987, it was observed
tﬁatutermination ﬁéﬁg,serﬁice:WEe not a penaitypmescribed
in the CCS (CCA) Rules and therefore, an oréer impesing the .
penaltv of termlnetion&L;gﬁ service was invalid. In view
of this, a'direction was issued to the dlsc1p11nary

~

authority,.Tamely, the Chairman, Delhi Milk‘Scheme, to
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hold a fresh enquiry_ioto the charges in resvect of
which the earlier invalid order of 11 .12.1982 had
been issued . The abplicant contends that by virtue:
of the subseguent order dated 24,7;1987, the earlier

order had become non est and had been cancelled on

that ground as ab initiO‘void.' ‘That being $o, the
applicaot should have been r einstated immediately
and'given rav and allowances and arrears from the date .
his services wore illegally terminated. The applicant
also contends that, tte earlief order of penalty having
beeo quashed, the Ministry of Agricultuie ohouid'not ﬁave
ordéered aAfresh‘enquiry in its'lett?r dated 24.7.1987.

- The last praver in the applioation.is that the period

of absence from duty till 14.3.1985 should be regularised

., in accordance with Rules.

2. | We may now set out the‘fécts’oiving rise to this .
application. Theapplioaht joined ser&ioe with €t he Delhi
Milk Scﬁeﬁe on 1.6.1961 as a Mate, He'was promoted
fot:he post of Driver on 13.2,1971 -and appointed to a
permaoent post .0f Heavy Vehiclo Driver withaéffect from
29.12.1978. ACcording to the applicant, he procesded

on leave on 10.4.1981 with~pérmi53ion to l=ave station.
Hé had applied for one day's caéual leave to go to
village Gochhi. He was oolioed to eytend hlS stay in

tne v1llaqe Gue to unforesean olrcumstances. He,
therefore, sent an aopllcatlon for extension of leave
upto 9.6.1981; . The said-letter applving for leave }ia
revorted to have beeh sont unde: certificate of posting.
A photocopy of the recéiot said to have been 1ssued byi:he
Post Office is atuaohed to-tne apollcatlon in support

, - on leave,

of this contention. While/tn@ applicant suffored serlous
injories oh his head’ and.face and became 1ncapac1tateq

and remained under coma for several days and when he

_regalned conbc1ousneas, he had lost his memory comolpte1y.
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Immediately after he had regained his meﬁory, he sent

another application to the authorities for further

extension of leave and in support of this claim also,
a photocopy of the receipt said to have been issued by
the rostal authorities, is attadhed to the applicati ion,

-

The appllcatJon for eytenoion of leave, it is stated,

. was accompanied by a medical certificate, The applicant

again applied or ertension of leave on 14.4}1982 and
12,10.1982 for six months on each occasion, under

posting certificate attaching medical certificate . = = -
thereto,‘and this is also sought to he sunported by
photocors ‘o receipts said to have been issued by the
postal authorities. The respondents denv having rceived
any of these applications. On complete recovery from o N
his ailment, the applicant revorted for duty at the Delhi
Milk Scheme on 14.3.1983 only to be told that his sérvices
had been terminated by an order dafed 11;12,1982;

passed by the disciplinary authority. The applicant

asked for a copy of this order which, it is stated, was

supplied to him on 13.5.1933,

3. At this stage, we mav refer to what the

respondents 'say. .. Slnce the applicant did not r@nort

for dutv from 10.4.1982 and since he 4id not apply for
leave, the respondents issued several memos. add;essed to
him, one on 19.5.1981 and another on 18.6.1981, directing
him t2 report for duty immediately. These memos. were
addresséd to him by fegistéred rost acknowladgement due

at his la st known address, which was village and P.O.

Karala, Police Station Nangloi in Delhi, In spite of

~this, the applicant did not report for duty. The second

mentioned memo. was returned undelivered with the postal
remark that the addressee was not available at his
residence in spite of repeated visits. At this stage, the

reSpondents addressed a letter dated 15.2.1932 by

registered post/AD to the Staulon "House Offlcer,
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Police Station Néngloi, Delhi, asking for the whereabouts

_ {
of the applicant. The SHO Nangloi, informed the

respondeqt;-that the whersabouts of the applicant were
not known.‘ Thereupon, a mamo; of charges dated
15.8.1982 was issued to the applicant aﬁd sent to ﬂis
last known éddfess,.prOposing to hold an enguiry

into tpe charges. The envelope containing the memo.,
of chafges sént to the applicanf to his address a%
villégg Karala was duly recéived back with the postal
endorsement that the adaressee had left the village,
Anothef attempt to have the memo. of charges served on
the applicant by registered letterdated 22.9..1982
also failed and this time,the postal ?uthorities wrote

that the addressee had gone abroad. 1In view of this,

the 'respondents came to the conclusion that it was

not reasonablyv practicable to hold an enquiry and passed
the order dated.lL.lz.lgéé,-imposing the punishment of
termiﬁation of sefﬁices on the applicant., One more

fact mentioned by-the resnondents is that on ennuirv,

1t was found that the applicant had applied for a
paSSport and had, by his letter dated 25.2.1981,

addressed to the Deputy General Manager, Delhi Milk

- Scheme, intimated that the purpose of his visit abroad

was to meet some o0f his friends. He soughﬁ, by the
same letter, a no objection certificate for applying
for a passport, He stated in the avplicationthat his
expenses would-bé borne by his parents and ‘from ..
his personal savings. It’is not‘knodn whether the no

objection certificate was issued or whether the

applicant obtained a passport.

»
i

4. Retufning to the applicant's version of the
story, when on reporting for duty on 14.3.1983, he was

told that he was no more in service, he asked for a
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copy of the order by which he was removed from service.,
As aiready stated, he was supplied a copy of the order
dated 11.,12.1982 éerminating his services, on 18.5.1983,
He then filed a review petition purportinc to be under
Rule 298 of the ccS (CCA) Rules, addressed to the
President of India and dated 22.12.1983. Since actions
in the name of the President are taken actually by the
Ministry concerned under the Rules of Business, the
Ministry of Agriculture, which dealt with the review
petition, issued the impugned letter dated 24.7.1937,

to the Chairman, Delhi Milk Scheme, the contents of
which have been briefly set out in an earlier paragraph.
As alrsady indicated, the Ministrvy came to the conclusion
that the order of dated 11.12.1982, purporting to impose
the penalty of termination of service was invalid. The
letter says that this conclusion was arrived at after
consulting the Department of Personnel and the Department
of Legal affairs., "AS per the advice of both the
Departments®, the létter goes on "it has now been
decided that a fresh enguiry on this case be instituted
by the Disciplinary Authority and the enguiry report
sent to tte undersigned for taking a view on the

review petition. The suggestion for an enjuiry, which
had earlier been dis pensed with in terms of Rule 19(ii)
of the CCS (Cca) Rules, 1965, is now found necessary,

if the circumstances now warrant conducting of a fresh
enquiry.' In fact, the revisionary aﬁthority is now
required to give an oprortunity to the petitioner
before deciding the quéstion of amending or changing

or confirming the earlier ordefs of penalty in order

to make it a speaking order." The Ministry also
sugeested "that Shri Maha Sinqh may not be reinstated
until a finai view is taken by the revisionary authority".
On receivinthhe gaid letter of the Ministrvy, the

Disciplinary Authority, namslw

the General Manager,

Qg 5
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Delhi Milk Scheme, issued a fresh memo. dated 24.12.1988,

-6 -

o the apnlicant enclosing 'érticlos of charges-aﬁainst
him 1nto which it was prooosed to hold an enquiry. Tye
charge narrated that the applicant had remained absent
from duty unauthorisedly from 10.4.1981 onwards, Qithout
anylintimation or prior permission of the competent
authoritv, which réesulted in the dislbcatjon of Governrent
w0rk "He is thus charged with absentlng himself fromthe
place of his duty quite unauthorisedly, thus dislocatlng
Government work which acts of a Government servant are”
highly unbecoming subversive to discipline and in violation
of theic.c.s (Coﬁﬂuct) Ruies) 1965." It may be'mentioned
at this stage that though the Ministry advised that‘hn
apollcant may not be reinstated, a Bench of this

Tribunal, while admitting the application, directed the
respondents to allow the applicant to rejoin dutv subject
to the outcome of this application as an interim measure
and'in pursuaﬁce of that order, the applicant was taken
back into service on a prodsional basis, with e ffect from
28.8.1987. He is, thersfore, working as a Heavy vehicle

Driver uptill now, with the'respondents.

5. - Shri Bhatia, learned counsel for the applicant,
challenged the first order dated 11.12.1982, on a number
of grounds which it is not necessarv t§ examine now
beclauss_,: fhat order has, in effct, been‘set aside by te:
reviewing authority., The so-called penalty, said to have -
been imposed by that orﬁer, also stands cancellad because
of thg action of the réviewing authority and, as we have
alréady indicated, the applicant has:resumed duty, albeit
on é provisional basis. Challenging the order of the
reviewing authority, shri Bhatia submitted that under
Rule 29A of the CCS (cca) RrRules, tﬁe reviewing authority

cannot order a de novo enqu:ry._ Readinq the rule, he

R
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submitted that the reviewing authority can only order a

'further enquiry’ which means that an enguiry had already

been held by the Disciplinary Authority. Since no
enquiry was held by the Disciplinary Authority in this
case, the question of holding a further enquiry does not
arise, Fufther, unauthorised absence. from duty'does not
amount to ﬁisconduct, but only ' wilful absence. |
There . is a procedure prescribed to deal with cases of4
deernnent servants who absent themselves from duty without

leave and that had not been followed. When such a

. Government servant reports back for duty, he should be

asked why he absented himself from duty and only after
ascertaining the facts, could an enQuiry be ordered.
Since according to the nfpbndénts,lno leave had been
cranted to the applicant and, tﬁerefore, his als ence
has been treated as unéuthorised absence, nothing can be

achieved by an enquiry because the fact of unauthorised

_absence, meaning absence without leave, is alreadyv a

concluded fact, wu,Even_if theEreview petition made by
the applicant were to be treated as an application for
revision under Rule 29 of the CCS (CCA) Rulss, the
revisional authority, like the reviewing authority,
cannof order a fresh enﬁuiry, since the provisions afe,
more or less, the same as in the case of a review.

Oﬁce the order of the Disciplinary'Authority was held

to be an inwvalid ordef, all that the reviewing aufhority
should have done was to reinstate the applicant in service
with no further enquiry. Shri Bhatia referred to a
nwiber of judgments of courts and this Tribunal in

support of his contentions;

6. Shri M.,L. Vérma, learned counsel forthe

respondents, raised a preliminary objection-that’thé
Delhi Milk Scheme being an industry, the applicant shduld

have moved the muchinery estallished under the
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Industrial Disputes Act, before coming to. this
Tribunal. He tas, therefore, not exhausted all the
remedies available o him and for that reason, this
abp}ication'shbuld be dismissed. Moreover, all that
has been done‘'in this case is that a memo. containing
charges has been served on the applicant. No order
adverse to the appliéant has actually been passed,
The'aﬁplication is, therefore, premature,;disélosing no
specific cause gf action.' In the first insfance, theA
Disciplinary Authority had issued a memo. of charges
to the applicant but this céuld not be served and as the
wher eabouts of the applicant were not known, the
Disciplinary Aut@ority had no other coursé open than to
héld that it was not reaéonably practicablé to holdlaﬁ
enquiry and to proceed with the matter under éule 19(4i1i)
of the CCS (CCA) Rules, which he 4id, He, therefore,
Passed what turn out to be an invalid order, by imposing
a penalty which is not prescribed in the CCS (cca) Rules.,
That is why, the order of the Diéciplinary Authority
had Eeen set aside in review but since there was a prima
facie case acainst the applicant, of remaining absent .
without leavé, an enquiry had to be ordered into his
conduct to ascertain the correct factslin which the
applicant would be given every opportunity of présenting
His case. In fact, the action of the reviewing authority
was in accordance with the rules of natural justice.
The reviewing authority has the vower to order an
enquiry where no such enguiry had been held earli=sr.
Shri vVerma also cited a number of authorities to support

his contentions.

7. We have given the matter the most anxious
consideration. AS we have alreadv observed, the order
dated 11.12.1982 passed by the Disciplinary Authority
is no longer the subject matter of controversy because

it has been set aside bv t he reviewing authority. we
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ﬁeed not go into the circumstances in which the said.
order was passed except to notice that no enqhiry was
‘held before it was passed. The reviewing authority
held the order of-the'Disciplinary Authority to be
bad because it hgd imposed a penalty which is not
mentioned in the CCS (CCA)‘Rules. The effect of the
order of the Disciplinary.Authority'is, as prointed
out by shri Bhatia, to render the original order
dated 1i.12.1982.295'g§_: ~ In other words, whatever
proceedings were taken leading upto the order of the
Disciplinary Authority, were set aside. Now, once
that happened, was the-reviewigg aufhority right in
ordering a fresh enquiry ? Ignoring the .évder of the
discipl.irafy, authori ty, the fa'ct s:til‘l remains that the
applicant was absent from duty ffom 10.4.1981 to
doubt, ) . .
14 .3.1983. There is, no/difference between the parties -
as to whether the applicant had actwally applied for
extension of leave, but the fact of his absence from
duty is not disputed. It is also not disputed that no
leave was granted to him for this period. The het
result is that the applicant was absent without leave
and he has to explain - to the authorities as to why,
hg remained absent. Before starting an enquiry, the
authorities could have made some préliminary enquiry
to ascertain the facts, but this is not a statutory
requir emert: . There is a prima facie case that the
a?plicant héd absented himself from duty for nearly
two yvears, even thouch no leave was gtanted_to him, -
we cannot fault‘@ééﬁ the reviewing authority, if in
these circumstances, it felt it.necessafy to institute

ah enquiry under the CCS (CCA) Rules to ascertain the

correct facts after giving the applicant an opportunity
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to present his case. It is now well settled by several
decisions of tte Supreme Court that if an enquiry had
not been held by the Disciplinary Authority because it
was considered impracticable to do so, tle appellate

or the reviewing authority can order an enguiry if

. conditions had imoroved by that time (see Union of India

& Ors. Vs, Tulsi Ram Patel - AIR 1985 SC 1416)., In

this background, the words 'further enquiry' occurring

in Rule 29 of the CCS (cca) Rules cannot be given the narrow
interpretation suggested by the le=rned counsel for the
a?piicant.' Moreover, in this case, the original proceedings
having been set aside as invalid, the reviewingduthority-

began with & clean slate, and in that situstion, it was

_entitled to order an enquiry under the CCS (CCA) Rules

if it appeared to it, prima facie, that such an enguiry

. Wwas necessary. We are satisfied that there is a prima facie

case ard that the reviewing authority did not commit aﬁy
illegaiity in ordering an enquiry under the Rules., After
all, what has happened is that an enguiry has been ordered
in which the applicant will have the opportunity of explain- -
ing ﬁis case. The applicant has been reinstated in
service as a result of the interim order of this Tribunal.
Till he is heard in the enquiry and an order is passed
against him, it cannot be s2id that he has suffered any
damaée, Whatever grounds he may have against the charges
levelled against him, he will have the full opportunity

of stating them at the enquiry which is' to be conducted
against him in accordance witﬁ-the principles of natural
justice. For this reason also, we do not conside r it
proper to allow this applicaéion. We, however, feel

that in the pecuiiar circumstancgs of this case, the

reviewing authority, -who is to pass the final order in

the disciplinary proceedings after enguiry, should also
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give the applicant an oprortunity of being heard before

- 1]l -

passing his order. We direct accordingly.

S. We have perused the authorities cited bv both
sides which, in our opinion, héve no application to the

facts of this case.

9., In the result, the application is dlSWlSSed

w1th the obsevvr+ion1: hat the reVLewing auth0r1ty should
glve the applicant an Opnortunity of being heard before
passing a final order after the enquiry is coimpleted. \
Misc. petition No. 1167/89, which is shown as pending,
-also stahds disposed of and the interim stay granted b&

us on 19,7.1989 élso stands vacated.

In the circumstances of this case, parties will
bear their own wsts.

Vo P

(T.S. Oberoi) , (P, Srlnlvasan)
Member (J) o Menber (A)



